
Welcome

Now that we are saying our goodbyes to 2016 and preparing to welcome in the  
New Year, it’s time to also give some thought to what lies ahead in the world of global 
competition/antitrust enforcement. Here’s a quick summary of our predictions for  
the year to come.

We look forward to catching up with you soon and, until then, we wish you a Happy  
New Year and all the very best for a successful 2017!

The Linklaters Global Competition/Antitrust Group
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December 2016
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After the storm: 2016 has seen political upheaval across continents on a scale not  
witnessed for decades, which leaves us questioning the impact we will see on competition 
policy in 2017. In some cases we may feel an impact relatively soon. For example, as 
the Trump administration confirms its appointees to key antitrust agencies, who will 
influence U.S. enforcement policies. We may also see impacts on mergers and foreign 
investment rules as a result of the new administration’s attitude to trade deals as  
this develops. 

In other cases, direct impacts are further off. In relation to Brexit (see Linklaters’  
EU Referendum microsite), it will take time for the shape of the UK’s future relationship 
with the EU to emerge. The Government is committed to triggering the two-year Article 
50 process to formally leave the EU by the end of March 2017 (although this timetable 
may change depending on the UK Supreme Court’s decision expected in January). 
There also appears to be increasing acceptance that transitional arrangements should 
be put in place and these may extend the existing antitrust landscape for several years. 

 
Creative solutions to complex problems: Competition authorities are showing increased 
willingness to use extensive remedy packages to clear complex transactions in the 
early stages of review and we expect this trend to continue in 2017. While this flexibility 
is welcome, the concern for merging parties is the risk of going too far. The scope 
and complexity of the remedies agreed may be very broad and exceed the areas of 
competitive concern (DEMB/Mondelez, where the EC required an EEA-wide divestment 
to address certain national concerns, or Teva/Allergan, which featured the largest  
sell-off required by the US authorities in a pharmaceutical merger to date). It is also 
clear that, while prepared to accept behavioural remedies in certain circumstances 
(Microsoft/LinkedIn, IMS Health/Cegedim Business), competition authorities continue  
to demonstrate a strong preference for structural remedies (AB InBev/SABMiller)  
and for upfront buyers (Holcim/Lafarge, International Chemical Investors/Ineos 
Chlorovinyls Business).

 
The rise of innovation: In our 2016 Summer Summary we highlighted the increasing 
role of innovation in global competition review. This is a trend which will continue into 
2017 and beyond. Innovation is one of the seven flagship initiatives of the Europe 2020 
strategy and a top priority for many agencies, who are taking a keen interest in the 
competition aspects of innovation-promoting cases. For example, those involving SEPs 
and FRAND licensing. The (positive and negative) effects of mergers on innovation have 
evidently been a focus in recent decisions (GE/Alstom) and this is expected to continue 
with transactions such as Qualcomm/NXP and Dow/DuPont. Increased cooperation 
between agencies means theories of harm in relation to continued incentives to innovate 
are becoming part of the global dialogue. There are of course challenges ahead: 
“innovation” is inherently difficult to define, challenging to measure and the impact on 
long-term consumer welfare is near impossible to predict. Increased agency focus on 
this line of investigation will inevitably entail more complex and time consuming review 
procedures. In 2017 we will likely see further evolution in relation to empirical evidence 
on a merger’s effects on innovation competition.
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European Union

A change to the EUMR thresholds ahead? The EC’s public consultation on procedural 
and jurisdictional aspects of EU merger control will close on 13 January 2017 and 
we expect the EC’s proposals for action in the third quarter of 2017, which will likely 
include proposed changes to the current jurisdictional thresholds. This consultation 
looks specifically at how to capture transactions which are significant from a market 
perspective (often in the digital sector), but do not meet the current turnover 
thresholds and thus escape review by the EC. The oft-cited example is Facebook’s 
$19bn acquisition of WhatsApp, which involved the transfer of significant amounts of 
commercially valuable data but fell outside the EU thresholds because of WhatsApp’s 
lack of turnover (the EC only reviewed the transaction because Facebook made a 
referral request as a result of complainants raising notifiability in market share based 
jurisdictions). The consultation also invites views on further simplification of the case 
referral system and for cases that clearly do not raise competition concerns. 

 
At last, implementation of the Damages Directive? The Directive is designed to 
harmonise the laws on private damages actions across the EU, so that each Member 
State has a mechanism to ensure that individuals and companies can sue for damages 
for infringement of the competition rules. Member States have until 27 December 2016 
to transpose the Directive into their national laws. However, at the time of writing, only 
Denmark, Finland, Hungary, Latvia (partly), Luxembourg and Sweden had done so  
(you can track implementation here). There are advanced draft laws in many potentially 
key Member States and Commissioner Vestager has urged all countries to “make a  
final push to adopt new laws before the deadline”. Nevertheless, many Member States 
will be late implementing, including the UK. We are monitoring the implementation of  
the Directive and will provide updates on key developments in this regard, specifically  
in relation to jurisdictions where we envisage that increased damages litigation  
will be initiated. The key issues that we anticipate are (i) quantification of damages;  
(ii) “relative responsibility for the harm” in relation to contribution claims; (iii) ensuring 
there is no double recovery, particularly where there are parallel proceedings in different 
jurisdictions concerning claimants at different levels of the supply chain (Air Cargo);  
(iv) the disclosure process in jurisdictions that do not already have an established 
disclosure regime; (v) the extent to which the length and commencement of limitation 
periods will change; (vi) how the new rules on burden of proof will be brought into line 
with case law; and (vii) the retroactive effect of the new rules. 

In the UK, the Consumer Rights Act 2015 introduced a collective action regime whereby 
claimants who believe they have suffered losses as a result of breaches of competition 
law can bring claims before the Competition Appeal Tribunal (CAT) on an opt-out 
representative basis. Two such claims have been brought in 2016, both of which are 
currently awaiting class certification by the CAT (i.e. approval of the definition of the 
class and the representative status of the proposed representative claimant). 

>  Will the EUMR 
jurisdictional thresholds 
be widened?

>  Where are we on 
Damages?
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Focus on the Web: The Digital Single Market is a key priority for the current EC, and 
competition policy is central to achieving this. Commissioner Vestager will continue to 
examine alleged anticompetitive behaviour by companies such as Google, against which 
the EC has initiated three separate investigations. The EC is also expected to publish its 
Final Report on the e-commerce sector inquiry in the first quarter of 2017. The preliminary 
findings indicated that geo-blocking may restrict competition in the EU, in breach of 
the antitrust rules. In that regard, the Council also agreed on a draft regulation on geo-
blocking in November 2016, which would prohibit re-routing of customers to websites 
in their home country rather than allowing them to seek cheaper deals in other Member 
States. The draft regulation will serve as the starting point for the Council’s negotiations 
with the European Parliament, which will carry on into 2017. In addition, the pending 
reference for a preliminary ruling of the European Court of Justice (ECJ) in the Coty case 
is expected to clarify the position on whether imposing a ban on online marketplaces in 
a distribution context can be considered a breach of EU competition law. 

 
Innovative use of Settlements: We expect the EC’s significant and increasingly 
innovative use of the settlement procedure to continue in 2017. When the EC imposed 
its highest fine ever (€2.93bn) on truck producers in 2016, it offered a late-stage 
settlement, which gave the companies involved a 10% fine reduction in return for 
admitting the conduct. This was an innovative use of the settlement procedure, given 
that settlement discussions began only after the statement of objections was sent. In 
a surprising development, the EC also used a settlement-type procedure for the first 
time in an abuse of dominance case (Altstoff Recycling Austria) in September 2016, 
although it remains to be seen whether this will set a precedent for future abuse of 
dominance cases.

 
Wider casting of the EC’s antitrust net? We have seen a creeping trend towards 
companies incurring antitrust liability for the actions of third parties in the EU. In the 
Eturas case, the ECJ confirmed the existence of a concerted practice among Eturas,  
the administrator of an online travel booking system, and its travel agency customers, 
after Eturas imposed a 3% cap on discounts for bookings sold through the system.  
The ECJ held that, if they were aware of the e-mail, the travel agents could be presumed 
to have participated in a concerted practice, unless they had publicly distanced 
themselves from that practice, reported it to the administrative authorities, or adduced 
other evidence to rebut that presumption. Similarly, the EC accepted commitments in 
the recent container liner shipping case, where the theory of harm was price signalling 
through websites (i.e. via unilateral communications, akin to receiving an e-mail in 
Eturas). Most recently, the ECJ held in the VM Remonts case that a company can 
be held liable for competition violations committed by outside contractors in certain 
circumstances. These developments highlight the need for companies to receive 
training on the operation of the rules and to put in place comprehensive compliance 
programmes in order to avoid breaches of competition law. 

 
More tax rulings and appeals: European State aid law was thrown into the global 
spotlight in 2016 when the EC concluded that Ireland had granted illegal tax benefits 
to Apple amounting to an unprecedented €13bn, enabling it to pay substantially less 
tax than other businesses. The Apple decision (now under appeal) dwarfed previous 
EC tax rulings, which had ordered Luxembourg and The Netherlands to recover €20m 
and €30m from Fiat and Starbucks, respectively. Further decisions relating to rulings in 
favour of Amazon and McDonald’s are expected in 2017. It is likely that these specific 
cases represent only the tip of the iceberg, with Commissioner Vestager stating that  
the EC is currently analysing over 300 different tax cases.
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China

China matters: Lest there should still be any doubt on the matter, China has firmly 
established its position as one of the key competition jurisdictions globally. Against the 
backdrop of increasing enforcement, companies doing business in and with China must 
carefully consider the impact of this antitrust jurisdiction when contemplating M&A 
transactions or designing commercial strategies and competition compliance programmes.

 
Fine tuning the merger review procedure: MOFCOM has a newly appointed director-
general, Mr Zhenguo Wu. Under his leadership we expect that the simple case review 
procedure will continue to improve through the further streamlining of procedure, 
adding staffing and developing sector expertise. Until the third quarter, around 80% of 
MOFCOM filings in 2016 were cleared under this procedure within an average timeframe 
of 3 to 4 weeks after the initiation of formal review, which results in more predictability 
for filing parties. An increasingly efficient and simple case procedure allows MOFCOM 
to devote more resources to the review of complex cases, including cooperating with 
competition authorities in other jurisdictions. Although exchanging case-specific 
information remains subject to waivers from the merging parties, the increasing 
cooperation among different jurisdictions and successful coordination in individual  
cases could minimise delays and facilitate parallel review procedures.

In the meantime, MOFCOM will continue to update its implementing regulations to 
provide more clarity for merging parties on both jurisdictional issues (control test and 
turnover calculation) and procedural issues.

 
Big guns against gun-jumping: In 2017, we expect decisions in several ongoing high-
profile cases which involve alleged non-notification of transactions to be made; these 
decisions will likely reaffirm MOFCOM’s hardened stance on failure to notify and shed 
light on the agency’s approach to gun-jumping issues in complex mergers. MOFCOM 
will also continue to strengthen its enforcement efforts by targeting new non-filing cases.

 
Intensified antitrust enforcement: NDRC and SAIC will continue to pursue their 
enforcement action against price and non-price-related anticompetitive conduct. 
Healthcare, automotive, consumer goods and shipping are likely to remain in focus 
in 2017. In terms of behaviour, cartel agreements and resale price maintenance will 
continue to be an enforcement priority. 

Abuse of market dominance, including conduct which is not explicitly prohibited under 
the Anti-Monopoly Law, will not be free from challenge going forward (e.g. loyalty 
rebates in the Tetra Pak case).

 
Further conduct guidance on the way: In the course of 2016, NDRC and SAIC 
published the drafts of six antitrust guidelines for public consultation (covering leniency 
applications, exemptions, commitments, calculation of fines and illegal gains, as well as 
antitrust issues in the automotive and intellectual property sectors). These guidelines 
will shape the enforcement and compliance landscape in China, and at least some are 
expected to be published in 2017.
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United States

Uncertainty around antitrust enforcement landscape under President-elect Donald 
Trump: Although the Trump administration will likely have a limited effect on pending 
investigations and enforcement, the new administration will likely shift some priorities. 
Certain key enforcement-influencing positions will now be filled by this administration’s 
appointees, which is likely to have a significant impact on the agencies as well as  
the courts. 

Increased merger control enforcement: Public comments during the campaign suggest 
that the Trump administration may take a strong position on consolidation in the media 
and telecommunications sector, including a close review of media mergers such as 
AT&T’s proposed $85m acquisition of Time Warner. However, the exact framework for 
analysing these transactions remains to be seen and is unlikely to significantly depart 
from established practice. 

Appointment of antitrust officials: The Trump administration will name the key antitrust 
officials who will set the enforcement agenda for the next four years. Former FTC 
Commissioner Joshua Wright is understood to lead the Trump transition team in this 
area. For the FTC, the administration is in a position to fill the two existing Commissioner 
vacancies and designate a new Chairman. The current Chairman Edith Ramirez 
could also resign after Trump takes office, which may cause some administrative 
challenges for decision-making by the two remaining Commissioners pending the new 
appointments. The Trump administration will also name a new head of the DOJ Antitrust 
Division under the Attorney General – designee Republican Senator Jeff Sessions. 

US Supreme Court and other vacancies: President-elect Trump will also be in a 
position to nominate at least one Supreme Court Justice and fill a number of long-
standing vacancies at other levels of the federal courts with the backing of a Republican 
Congress. This may have a potentially long-term impact on key antitrust enforcement 
issues, including on reverse payment patent settlements, class certification in private 
litigation, and the extraterritorial application of US antitrust laws.

Although the Trump 
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Hong Kong & the Rest of Asia

New kids on the block: In 2017, we expect a number of new agencies in South East 
Asia to begin enforcing the merger provisions of their new competition laws. The example 
set by the newly created Philippines Competition Commission has shown a willingness 
and ability to review a number of high-profile international transactions in 2016. 
Thailand’s reform package is expected to include new merger control provisions, bringing 
to life a regime which has been dormant to date. Although a formal framework does not 
yet exist, close coordination between agencies in the region can be expected, given the 
ASEAN platform. This could foster a consistent framework and similar timelines for the 
review of transactions across the region. 

Refining existing rules: Competition authorities elsewhere in the Asia region will 
continue to enhance their existing activities. In Indonesia, the authority is hoping to see 
legislative changes to convert the current post-merger filing regime into a mandatory  
pre-merger filing system. In Taiwan, proposals have been made to revise merger filing 
rules to introduce global turnover thresholds in an attempt to modernise its merger 
control regime. 

Great expectations: In Hong Kong, the Competition Commission’s first year of 
enforcement of the new competition law has seen a wide range of public advocacy 
and market study activities. Informal settlements and softer warnings were made to 
a range of trade associations regarding anticompetitive fee scales and other pricing 
restrictions. Going one step further though, the new authority has used its investigative 
powers in a number of ongoing investigations, including the execution of six dawn-raid 
warrants during the summer months. However, to date, there remain very few striking 
enforcement outcomes. In 2017 pressure will certainly increase on the authority to  
prove itself as a champion of consumers that can effectively prosecute cases before  
the Competition Tribunal. 

Continued focus on cartels: Asian competition authorities will continue devoting 
extensive resources to investigating cartel activity, with increased interest on criminal 
sanctions against individuals. Following the first criminal prosecution for bid-rigging in 
2016, Japan is likely to further pursue such sanctions alongside its civil enforcement 
regime. In Korea, after a bumper year of imposing more than US $700m in fines, the 
authority has gained significant confidence in its abilities to push forward its ongoing 
investigations in the year ahead. Stronger, bolder enforcement activity is thus expected 
in 2017 as Asian authorities continue to develop their experience in enforcement. 

Building up enforcement muscles: The global trend of proliferation of antitrust law 
enforcement is expected to deepen its roots throughout Asia in 2017. In 2016 a wave 
of legislative amendments were introduced to facilitate or bolster competition law 
enforcement. In Thailand, the amended Trade Competition Law is expected to take 
effect in 2017 and is hoped to reinvigorate competition law enforcement in Thailand. 
In 2016, Singapore overhauled its competition guidelines and introduced a fast-track 
procedure for shorter investigations – the impact of these changes will become evident 
in practice in 2017.
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