
 

Taxation of dividends from minority shareholdings and w/h tax refund | Issue 2/2013   1 

 

March 2013 

Tax Alert. 

The EuGH-Dividendenumsetzungsgesetz: The Taxation of Divi-
dends paid to Minority Shareholders and the new Withholding 
Tax Refund Regime. 

 

 

The European Court of Justice declared in its decision of 20 October 2011 

(C-284/09 EU Commission v Germany) the German system for the taxation of 

dividends paid to minority shareholders which are subject to limited tax liabil-

ity and have their seat in other EU/EEA member states to constitute a viola-

tion of European law. The results proposed by the German Conciliation 

Committee (Vermittlungsausschuss) on 26 February 2013 to the ‘Act To Im-

plement The Court’s Judgement From 20 October 2011 In Case C-284/09’ 

(so called ‘Act for the Implementation of the ECJ Judgement on Dividends’) 

have been approved by the Federal Parliament (Bundestag) on 28 February 

2013 and by the Federal Council (Bundesrat) on 1 March 2013. 

The compromise adopted provides that dividend income does not benefit 

from the participation exemption regime but is fully subject to corporate in-

come tax if the shareholder holds a participation of less than 10% of the dis-

tributing entity (‘minority shareholding’ – Streubesitzbeteiligung). To the con-

trary, capital gains from the disposal of minority shareholdings are still tax-

exempt under Sec. 8b para. 2 of the German Corporate Income Tax Act 

(Körperschaftsteuergesetz – ‘CITA’). The amendments effectively only con-

cern taxable entities pursuant to Sec. 8b para. 1 CITA that up to now realised 

tax-free dividend income. For other investors (such as tax-exempt entities, 

entities not benefitting from the participation exemption regime pursuant to 

Sec. 8b para. 7 and 8 CITA, partial-income method of Sec. 3 no. 40 of the 

German Income Tax Act (Einkommensteuergesetz – ‘ITA’) or flat tax regime 

(Abgeltungsteuer)), the amendment have no effect. 

Shares that are held indirectly via investment funds will be considerably nega-

tively affected: Public funds will not be allowed to repatriate tax-free dividends 

to their investors pursuant to Sec. 8b CITA even if the shares of the investor 

represent more than 10% of the distributing entity (‘qualified shareholding’ - 

Schachtelbeteiligung). Nevertheless, Sec. 8b para. 1 CITA still applies to 

special funds, provided that both, the fund itself and (indirectly) the investor, 

each hold at least 10% of the shares of the distributing entity. However, it is 

important to consider that in consequence of the AIFM Tax Adaption Act 

(AIFM-Steuer-Anpassungsgesetz – ‘AIFM-StAnpG’) in most cases it will no 

longer be possible for newly issued special funds (except for real estate 
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funds) to hold a participation of at least 10% in the share capital of the distrib-

uting entity. 

The new provisions apply to all dividends paid to minority shareholders after 

28 February 2013. 

Further, a refund of withholding tax on dividends paid to non-domestic share-

holders prior to 1 March 2013 will be granted according to a special proce-

dure pursuant to the new Sec. 32 para. 5 CITA. Under certain circumstances 

the same procedure may be applied to dividends paid to qualified sharehold-

ers after 28 February 2013. In both cases, the Central Federal Tax Office 

(Bundeszentralamt für Steuern) is responsible for the refund. 

1 The Taxation of dividends paid to minority shareholders 

(other than via investment funds) 

1.1 Overview of the new regulation 

If at the beginning of a calendar year a shareholding represents less than 

10% of the shares of a corporate entity, the dividends will now form part of the 

taxable income and will no longer be tax-free pursuant to Sec. 8b para. 4 

sent. 1 CITA as amended by the new law (‘CITA n.v.’). The shares in the cor-

porate entity must be held directly. It is not possible to take into consideration 

several shareholdings that are held indirectly (e.g. via a subsidiary, a con-

trolled company or an investment fund). However, different shareholdings can 

be summarized at the level of the member of a partnership if the shareholding 

is held indirectly via the partnership. 

1.2 Provisions for shares acquired during the year 

A participation of at least 10% acquired during the year is deemed to be ac-

quired at the beginning of the calendar year (Sec. 8b para. 4 sent. 6 CITA 

n.v.). 

Example I: On 1 April, A-GmbH acquires a 15% participation in X-
GmbH. On 15 May, X-GmbH distributes a dividend to its sharehold-
ers. 

Solution: The 15% participation held by A-GmbH is deemed to be ac-
quired at the beginning of the calendar year pursuant to Sec. 8b para. 
4 sent. 6 CITA n.v. Thus, the dividend is tax-free pursuant to Sec. 8b 
para. 1 CITA. In our view, this retroactivity fiction does not apply for 
trade tax purposes (Gewerbesteuer), so that the dividend remains 
trade taxable. 

For that purposes, the participation held at the beginning of the calendar year 

is solely relevant; i.e., the sale of a (partial) participation during the calendar 

year does not affect the fulfilment of the 10% minimum participation ratio. 

Example II: On 1 April, A-GmbH acquires 15% of the shares in X-
GmbH. On 15 April, A-GmbH sells 10% of the shares. On 15 May, X-
GmbH effects a dividend distribution. 

Solution: Pursuant to Sec. 8b para. 4 sent. 6 CITA n.v., the shares 
are regarded as being acquired at the beginning of the calendar year. 
The dividends are tax-free regardless of the minority shareholding of 
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A-GmbH held at the time of the distribution. In our view, however, the 
dividends remain taxable for trade tax purposes. 

The new provision does not particularly provide a rule how to treat an in-

crease of the participation to at least 10% during the year. Although in such 

case the shareholder holds a qualified shareholding at the time of the divi-

dend distribution, pursuant to the wording of the law only the acquisition of a 

package of at least 10% during the year (and not the increase to a participa-

tion of at least 10%) seem to benefit from the retroactivity rule:
1
 

Example III: On 1 January, A-GmbH holds a 8% participation in X-
GmbH. It acquires a further 4% participation on 1 March. A-GmbH 
receives dividends from X-GmbH on 15 May. 

Solution: In accordance with the wording of Sec. 8b para. 4 sent. 6 
CITA n.v., the retroactivity fiction does not apply to the additional 4% 
acquisition. Therefore the dividends are subject to corporate income 
taxation. 

To the contrary, the acquisition of a further qualified shareholding leads to a 

different result: 

Example IV: On 1 January, A-GmbH holds a 8% participation in X-
GmbH. On 15 May, X-GmbH distributes a dividend. On 30 Novem-
ber, A-GmbH acquires a further 10% participation in X-GmbH.  

Solution: The 10% shares are regarded as being acquired at the be-
ginning of the calendar year. Thus, the requirements for a qualified 
shareholding are met regardless of whether A-GmbH only held 8% of 
the shares at the time of the dividend distribution. In our view, this 
applies also in case A-GmbH re-sells the qualified shareholding later 
during the year. 

Furthermore, in our opinion the retroactive effect of Sec. 2 para. 1 of the 

German Reorganization Tax Act (Umwandlungsteuergesetz – ‘GRTA’) has 

also to be taken into account: 

Example V: On 1 January, A-GmbH holds 8% of the shares in X-
GmbH, B-GmbH holds a 4% participation in X-GmbH. On 15 May, X-
GmbH distributes dividends. In August, B-GmbH is merged into A-
GmbH with retroactive tax effect as per 31 December of the previous 
year. 

Solution: In consequence of the retroactive transfer, as per 
31 December A-GmbH holds a 12% shareholding in X-GmbH for tax 
purposes (Sec. 2 para. 1 sent. 1 GRTA). From a civil law perspective, 
the dividends had been received by both, A-GmbH and B-GmbH. 
Nevertheless, the dividend entirely paid to A-GmbH is from a tax per-

spective now tax-free. 

  

                                                      
1
 A domestic entity is discriminated compared to an EU-entity because for the latter, Sec. 43b 

EStG only refers to the participation ration at the time of the distribution. 
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1.3 Details with regard to the 10% threshold requirement 

Determination of the relevant threshold 

If the distributing entity does not have a share capital, the stake in the assets 

or in the sum of the business accounts (for cooperatives – Genossenschaf-

ten) is decisive (Sec. 8b para. 4 sent. 1 half sent. 2 CITA n.v.). 

Only indirect shareholdings held via partnerships can be taken into 

consideration on an aggregate basis 

> Participations held via a partnership are attributed to the respective 

partners in order to determine the 10%-threshold at partner’s level pur-

suant to Sec. 8b para. 4 sent. 4 CITA n.v. This applies accordingly if a 

participation is held indirectly via a multi-tier partnership structure. Such 

shareholdings being held via partnerships are regarded as being held 

directly by the relevant partner (sent. 5). In that context it appears 

noteworthy that participations held by mere asset administrating part-

nerships are already attributed to the members of the partnership pur-

suant to Sec. 39 para. 2 no. 2 of the General Tax Code (Abgabenord-

nung – ‘GTA’); thus, a separate provision for shareholdings that are in-

directly held via such mere asset administrating partnerships is not 

necessary. Further, pursuant to the legal reasoning, participations di-

rectly held by the investors but attributed to the business of a partner-

ship for tax purposes as so-called special business assets (Sonder-

betriebsvermögen) shall only be attributed to the respective partner 

(and not pro rata to all partners of the partnership). 

> Contrary hereto, the shareholdings held by different entities in a fiscal 

unity (Organschaft) are not added up, but regarded separately for each 

entity (Sec. 15 sent. 3 CITA n.v.). 

> Participations are to be regarded on an aggregate basis within associ-

ated groups (e.g. a Saving Banks Association – Sparkassenverbund) if 

members of the same associated group are shareholders of other 

members of the group (Sec. 8b para. 4 sent. 8 CITA n.v.).  

Special provisions for the attribution of participations in case of securi-

ties lending 

> For purposes of the new rule, participations transferred by means of a 

securities lending or other transfers within the meaning of Sec. 8b pa-

ra. 4 sent. 8 CITA are attributed to the lender and not to the borrower 

(Sec. 8b para. 4 sent. 3 CITA n.v.). This rule aims to prevent minority 

shareholders from exceeding the 10%-threshold by borrowing qualified 

shareholdings shortly around the effective date of the distribution of 

dividends. 

> Further, the application scope of Sec. 8b para. 10 CITA now also ap-

plies to cases where a minority shareholder transfers its minority partic-

ipation within the meaning of Sec. 8b para. 4 CITA n.v. to a qualified 

shareholder, e.g. by means of a securities lending. In this case, the mi-
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nority shareholder is regarded as a so-called detrimental lender so that 

for tax purposes the lending fees are not deductible at borrower level. 

Determining the shareholding interest in cases of reorganizations 

A special provision is set out for determining the relevant participation ratio in 

the case of a reorganization: 

> At shareholder’s level, the transfer of an entity (transferring entity) to 

another entity (absorbing entity) e.g. by means of merger, spin-off or 

split-up results in a share-for-share exchange (i.e., receipt of shares in 

absorbing entity as consideration for shares in transferring entity). In 

this case, the shares in the absorbing entity substitute the shares in the 

transferring entity pursuant to Sec. 13 para. 2 sent. 2 CITA (so called 

“footsteps theory” – Fußstapfentheorie). However, pursuant to the new 

rule, the “footsteps theory” is not relevant for the question whether 

there is a qualified shareholding within the meaning of Sec. 8b para. 4 

sent. 2 CITA (Sec. 8b para. 4 sent. 2 CITA n.v.). 

> This provision has an adverse effect if a participation of at least 10% is 

reduced to less than 10% due to the reorganization. This shows the fol-

lowing 

Example VI: A-GmbH is the sole (100%) shareholder of B-GmbH. 
The B-GmbH is merged into X-GmbH. After the merger, A-GmbH is 
diluted to a 8% participation in X-GmbH. Legal-wise, the merger be-
comes effective upon its registration in the commercial register on 
1 April. On 15 May, A-GmbH receives a dividend from X-GmbH. 

Solution: With regard to a qualified shareholding within the meaning 
of Sec. 8b para. 4 CITA n.v., the acquired shares do not enter into 
the tax status of the 100% shareholding in B-GmbH. Thus, the divi-
dend is fully taxable for corporate income tax because A-GmbH held 
no shares in X-GmbH purposes at the beginning of the calendar year. 

> In our view, the contrary situation (increase of a minority shareholding 

to a qualified shareholding in connection with a merger) does not man-

datorily have an adverse effect. This shows the following 

Example VII: A-GmbH holds a 8% participation in B-GmbH. B-GmbH 
is de-merged, whereby different shareholder groups shall be split 
among the newly existing entities with effect of 8 April. As a conse-
quence, A-GmbH receives a 50% participation in the (by way of de-
merger) newly established X-GmbH. On 15 May, X-GmbH distributes 
a dividend to its shareholders. 

Solution: At the level of A-GmbH, the distributed dividend is tax-free. 
In fact, it had no qualified shareholding at the beginning of the calen-
dar year; however, as a consequence of the de-merger, it receives a 
50% shareholding in X-GmbH. As for this shareholding the “footsteps 
theory” is not applicable (see above), the shareholding’s acquisition 
took effect during the year. Pursuant to Sec. 8b para. 4 sent. 6 CITA 
n.v., this acquisition is regarded as having taken effect at the begin-
ning of the calendar year so that A-GmbH is regarded as qualified 
shareholder.. 
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1.4 Time scope of application 

The new provision applies to all dividends or other income within the meaning 

of Sec. 8b para. 1 CITA that are distributed after 28 February 2013 as well as 

security lending transactions pursuant to Sec. 8b para. 10 CITA entered into 

after this date (Sec. 34 para. 7a CITA n.v.). 

1.5 Miscellaneous 

Deduction of business expenses 

Since the dividends are taxable, also any expenses in connection herewith 

are tax-deductible; insofar the limitations for the deduction of expenses in-

curred in connection with tax-free income, Sec. 3c ITA does not apply. Con-

sequently, the 5% lump-sum add-back for non-deductible expenses pursuant 

to Sec. 8b para. 5 CITA does also not apply (Sec. 8b para. 4 sent. 7 CITA 

n.v.). 

This implicates that current expenses for a minority shareholding (i.p. financ-

ing expenses) remain deductible even if taxable dividends have not been 

distributed in the respective calendar year. In that context it should in our view 

not be detrimental that a shareholder might realise tax-free capital gains pur-

suant to Sec. 8b para. 2 CITA because in this case the business expenses 

remain deductible as well due to the provisions of Sec. 8b para. 2 and 3 

CITA. 

The new provision should in our view not affect the non-deductibility of capital 

losses and impairments set forth in Sec. 8b para. 3 sent. 3 CITA. This means 

that impairments on minority shareholdings remain non-deductible for tax 

purposes (comparable to capital losses). 

Capital gains not taxable 

The provision of Sec. 8b para. 4 CITA n.v. does not cover capital gains from 

the disposal of minority shareholdings. 

However, in the course of the legislation process it has been put on record 

that in the context of the reform of investment taxation the Federal Govern-

ment should review the future tax treatment of capital gains from minority 

shareholdings and identify potential consequences.  

This statement is driven by the expectation of the German legislator that the 

incongruent taxation of dividends (fully taxable) and capital gains (tax-

exempt) with respect to minority shareholdings might lead to substantial miti-

gation structures (e.g. repackaging of dividend income into capital gains). 

Against this background, the possibility of a capital gains taxation in connec-

tion with minority shareholding shall be revisited in the future. 

Implications with regard to trade tax 

In that context it is worth to mention that the amendments set out above are 

only relevant for corporate income tax purposes. 

To the contrary, the treatment of dividends for trade tax purposes remains 

unaffected. This means that the requirements for the application of the privi-
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lege for the trade tax participation exemption pursuant to Sec. 8 no. 5 in con-

nection with Sec. 9 no. 2a and 7 of the German Trade Tax Act (Ge-

werbesteuergesetz – ‘TTA) remain unchanged and have to be analysed sep-

arately. Accordingly, dividend income is only trade tax-exempt if the share-

holder (i) at the beginning of the tax assessment period holds more than 15% 

of the shares of a German entity or (ii) since the beginning of the tax assess-

ment period holds at least 15% of the shares of an active foreign entity or if 

the requirements of the Parent-Subsidiary-Directive are met. 

2 The taxation of dividends paid to minority shareholders 

in the case of investments via investment funds 

The taxation on dividends for participations that are held indirectly via invest-

ment funds will significantly be negatively affected. Compared to direct in-

vestments, such indirect participations will be additionally be negatively af-

fected. The general non-application of Sec. 8b para. 1 CITA for public funds 

and the restrictive requirements for special funds within the meaning of Secs. 

15 and 16 of the German Investment Tax Act (Investmentsteuergesetz – 

‘GITA’) are particularly affected by the new provisions. The details can be 

summarized as follows: 

2.1 General tax liability for dividends received by the fund 

According to the new provisions, dividends realised at investor level (either by 

way of distribution or as so-called deemed distributions) are no longer tax-

exempt pursuant to Sec. 8b para.1 CITA, but are fully taxable (Sec. 2 para. 2 

GITA as amended by the new law (‘GITA n.v.’)). In that case it is entirely 

irrelevant whether the fund itself or the investor indirectly holds a participation 

of at least 10% in the distributing entity (contrary to a direct investment). 

Thus, as a matter of principle, even a single-investor-fund with an effective 

shareholding of 100% in the distributing entity leads to fully taxable dividends 

at investor level (for the special provisions for special funds, see below). 

The tax treatment for dividends realised via investment funds is also taken 

into consideration with regard to the treatment of capital gains from the dis-

posal of investment fund units: To the extent a capital gain from the disposal 

of fund units (partially) includes dividend income realised at fund level after 

28 February 2013, such capital gain is fully taxable.  

2.2 Exceptions for special funds 

Under certain circumstances, dividend income realised by German or foreign 

special funds within the meaning of Secs. 15 and 16 GITA can still be real-

ised tax-free at investor level pursuant to Sec. 8b para. 1 CITA. 

However, in that context it should be noted that special funds are subject to 

investment restrictions pursuant to regulatory and investment tax law so that 

the tax-exemption will mostly be excluded even for special funds: 

> Application of the participation exemption regime for special 

funds: Dividends realised by a German special fund (within the mean-

ing of Sec. 15 GITA) are tax-free at investor level pursuant to Sec. 8b 
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para. 1 CITA, if (i) the investment fund holds at least a 10% participa-

tion in the distributing entity at the time of the distribution and (ii) the in-

vestor effectively holds an indirect participation in the distributing entity 

(to be determined at the fund’s business year end) of at least 10% 

(Sec. 15 para. 1a GITA n.v.). This applies accordingly to foreign special 

funds (Sec. 16 sent. 3 GITA n.v.). 

In order to determine the relevant threshold, any fund units that an in-

vestor holds directly or indirectly as a member of a partnership are tak-

en into consideration on an aggregate basis. To the contrary, participa-

tions in the same target company that an investor holds directly via dif-

ferent investment funds, are not added up, but assessed separately. 

Still, revenues on dividends from a minority shareholding held via a 

special fund can be realised tax-free at investor level if it holds at least 

a 10% direct shareholding in the target company (in addition to the indi-

rect shareholding via the special fund). 

> Additionally, the future provisions of the new Capital Investment Code 

(Kapitalanlagegesetzbuch – ‘CIC-D’) and the amendments of the GITA 

by the AIFM Tax Adaption Act which both come into force on 22 July 

2013, have to be taken into account. With regard to special funds the 

following aspects will be of high relevance: 

> Existing funds: Existing special funds which are governed by the 

previous legal system and are not subject to the stricter require-

ments of Sec. 1 para. 1b GITA as amended by the draft AIFM Tax 

Adaption Act (‘GITA-D’), can still acquire shareholdings of more 

than 10% without loosing their status as a tax investment fund (so-

called grandfathering). This means that investors in existing funds 

can have an effective shareholding of at least 10% and so the divi-

dends (under the above mentioned conditions) will remain tax-free 

under Sec. 8b para. 1 CITA. 

Note: In that context it should be noted that pursuant to an amend-
ment proposed in the current legislative process, the grandfathering 
for existing funds shall be limited until 2014 only and afterwards the 
more tightened prerequisites for new special funds shall apply. As a 
consequence, also existing special funds could not hold at least 
10% in target entities having the consequence that the participation 
exemption regime at investor level would also be excluded (see be-
low).  
 

> Newly issued special funds: In the future, investment funds other 

than UCITS-funds can only be regarded as tax-exempt investment 

funds if they meet the strict requirements of the draft Sec. 1 para. 1b 

GITA-D. In order to qualify as privileged investment fund it is, inter 

alia, required that the fund holds only investments with a participa-

tion ratio below 10%; in that context, only participations in real es-

tate companies are not subject to this limitation (Sec. 1 para. 1b 

sent. 2 no. 7 GITA-D). As a consequence, also dividends realised 

via these special funds – except for real estate funds – are fully tax-
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able at investor level because the relevant thresholds for sharehold-

ings are not met. 

> Investment Companies: In the future investment funds will be re-

garded as investment companies in the legal form of a partnership 

or a corporate entity (see Sec. 1 para. 1c GITA-D, as well as our 

Tax Alert dated 31 January 2013). 

For shareholdings via partnership-like investment companies the 

general tax rules apply. In our view this means that a qualified 

shareholding under Sec. 8b para. 4 CITA n.v. has to be determined 

on the basis of the same rates applying to participations via partner-

ships (for details see 1.3 above). However, in our view clarification 

within the context of the proposed amendments of the GITA would 

be helpful. 

On the other hand, corporation-like investment companies are 

treated as opaque entities and – if tax-resident in Germany – qualify 

as fully taxable entities. This means that a qualified shareholding 

within the meaning of Sec. 8b para. 4 CITA n.v. has to be assessed 

for both, the (corporation-like) investment company and the investor 

on a separate basis. Thus, at the level of the corporation-like in-

vestment company the application of Sec. 8b para. 1 CITA requires 

generally a qualified shareholding within the meaning of Sec. 8b pa-

ra. 4 CITA n.v. At the level of the investor it is additionally required 

that Sec. 8b CITA is generally applicable und is not excluded by 

Sec. 19 GITA-D; i.e., only if Sec. 8b CITA is applicable in the first 

place, a qualified shareholding within the meaning of Sec. 8b para. 

4 CITA n.v. can lead to tax-free dividend income.  

2.3 Time scope of application 

The amendments of the GITA apply generally from 1 March 2013 onwards. 

Dividends that have been realised by the investment fund until 28 February 

2013 that are realised at investor level as distributed income or deemed dis-

tributed income continue to benefit from the former tax provisions; the same 

applies with regard to capital gains from the disposal of fund units to the ex-

tent such capital gains include dividend income realised by the fund until 28 

February 2013 (Sec. 18 para. 22 GITA n.v.). 
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3 The new withholding tax refund procedure and its prac-

tical relevance 

To the extent that – after the implementation of Sec. 8b para. 4 CITA n.v. – 

foreign corporate shareholders are subject to withholding tax and such taxa-

tion constitutes a violation of EU-law, such shareholders may claim a tax re-

fund pursuant to the procedure set forth in Sec. 32 para. 5 CITA n.v. This 

procedure is comparable to the procedure that Austria has implemented for 

similar cases and imposes very strict requirements for the refund. 

3.1 Individual requirements for the applicant 

Sec. 35 para. 5 sent. 1 and 2 CITA n.v. contains eleven requirements. Sen-

tence 1 sets the following subjective requirements: 

> the entity claiming a withholding tax refund must be subject to limited 

corporate tax liability in Germany pursuant to Sec. 2 no. 1 CITA (sent. 1 

half-sent. 1); 

> the entity must be a qualifying company within the meaning of art. 54 of 

the TFEU or art. 34 of the EEA Agreement (sent. 1 no. 1 lit. a); 

> the applicant must have its registered seat or its place of management 

in an EU- or EEA-member state. It is not necessary that the registered 

seat and the place of management are located in the same member 

state. On the other hand, it is not sufficient if only the registered seat or 

the place of management is based in a member state. This rule aims at 

a mitigation of double-refund or tax-credit situations in cases where 

companies have their place of management in an EU- or EEA- member 

state and their registered seat in another state with which the state of 

management has agreed to a tax treaty. Furthermore, it is required that 

the administrative cooperation and the exchange of information be-

tween the member states in the EU/EEA allow a review of the infor-

mation and documents provided by the applicant (sent. 1 no. 1 lit. b); 

> the applicant must be subject to a mandatory unlimited tax liability 

(comparable to Sec. 1 CITA) in the state of its place of management 

without being tax-exempt. The latter is particularly important for in-

vestment funds. Pursuant to the legal reasoning, this rule shall in par-

ticular prevent foreign funds that are tax-exempt in their state of resi-

dence from claiming a withholding tax refund (sent. 1 no. 1 lit. c); 

> the shareholding in the distributing entity must be held directly (sent. 1 

no. 2 half-sent. 1). Hence, shareholdings that are held via partnerships 

or other entrepreneurships (comparable to partnerships) are excluded;  

> the minimum shareholding set out in Sec. 43b para. 2 ITA for the appli-

cation of the Parent-Subsidiary-Directive must not be met (sent. 1 no. 2 

half-sent. 2). 
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3.2 Material requirements with regard to the realized dividends 

Pursuant to Sec. 32 para. 5 sent. 2 CITA n.v., the refund is only granted if the 

following requirements are met: 

> A tax refund other than pursuant to the new refund procedure is not 

possible; i.e., any refund under Sec. 32 para. 5 CITA n.v. is excluded if 

and to the extent the refund is provided by other rules, e.g. Sec. 50d 

para. 1 ITA (in connection with the Parent-Subsidiary-Directive) or 

Sec. 44a para. 9 ITA (partial reduction of withholding tax in case of cor-

porate shareholder); 

> further it is required that the dividends were tax-exempt pursuant to 

Sec. 8b para. 1 CITA if they had been realised by a domestic entity 

(sent. 2 no. 2). This prerequisite is in particular not met if a dividend is 

subject to taxation pursuant to the new rule for minority shareholdings 

set forth in Sec. 8b para. 4 CITA n.v. Since minority shareholdings will 

be excluded by this rule and qualified shareholdings are mostly exclud-

ed under sent. 1, a refund will only be possible in rare cases; 

> further, it is required that the income being subject to German withhold-

ing tax is – pursuant to the applicable foreign provisions – not attributed 

to a person that would not be entitled to refund under Sec.32 para. 5 

CITA n.v. like e.g. an individual, a foreign partnership or an entity with 

its registered seat in a third party state (sent. 2 no. 3); 

> the right to a refund must not be excluded under the tight requirements 

pursuant to Sec. 50d para. 3 ITA; i.e., a refund is not feasible if an inac-

tive, mere intermediate company claims the refund and the shareholder 

of such entity had no right to a refund under Sec. 32 para. 5 CITA n.v. if 

it held the participation directly (sent. 2 no. 4); 

> finally, a refund is excluded if a tax credit is provided for or the tax with-

held in Germany could be deducted as (business) expenses (sent. 2 

no. 5). 

3.3 Rules regarding the application procedure 

Formally, the applicant has to prove that the requirements for refund set out 

above are met (sent. 3). This includes, inter alia, the provision of a certificate 

issued by the tax authorities in the state where the applicant has its registered 

seat that the requirements under Sec. 32 para. 5 sent. 1 no. 1 lit. c, sent. 2 

no. 3 and 5 CITA n.v. are met (sent. 4 and 5). 

In order to simplfy the procedure, all refund applications of a calendar year 

will be dealt with in one combined assessment notice (Sec. 32 para. 5 sent. 6 

CITA n.v.). 
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3.4 Time scope of application 

Sec. 32 para. 5 CITA n.v. only applies to the refund for taxes withheld on 

dividends that have been paid from the calendar year 2013 onwards (Sec. 34 

para. 13b sent. 1 CITA n.v.). Furthermore, a refund is also possible for divi-

dends that have been paid prior to 2013 if they had been realised after the 

former taxation regime for corporations (so-called tax credit regime – Anrech-

nungsverfahren) has been abolished (Sec. 34 para. 13b sent. 2 CITA n.v.).  

3.5 Summary 

Due to the very tight requirements set out in Sec. 32 para. 5 CITA n.v., the 

refund procedure only applies to the following cases: 

> Minority shareholdings held by EU/EEA-entities, but only restricted to 

dividends that have been realised before 1 March 2013. Dividends on 

minority shareholdings from 1 March 2013 onwards were taxable in 

Germany under Sec. 8b para. 4 CITA n.v. if held by a domestic entity 

so that a tax credit under Sec. 32 para. 5 sent. 2 no. 2 CITA n.v. is ex-

cluded (case group 1); 

> qualified shareholdings held by EU/EEA-entities (e.g. foundations that 

are not tax-exempt) that are not covered by the domestic rules for the 

application of the Parent-Subsidiary-Directive (Sec. 43b para. 2 ITA) in 

relation to previous as well as future dividends (case group 2). 

The new provisions do not apply to the following cases: 

> dividends paid on participations that are held via partnerships (case 

group 3); 

> dividend payments to entities that do not fulfil the substance require-

ments pursuant to Sec. 50d para. 3 ITA even if such limitation violates 

EU-law (case group 4); 

> dividends on participations held by foreign investment funds (case 

group 5); 

> dividends on participations held by entities resident in jurisdictions out-

side EU/EEA-member states (case group 6). 

Consequently, for case groups 3-6 a withholding tax refund on dividends paid 

until and including 28 February 2013 will further only be possible on the basis 

of ECJ case law. For dividends paid after 28 February 2013 the refund proce-

dure only applies to case groups 3 and 4; for case group 5, the refund proce-

dure only applies to dividends paid to special funds since public funds can no 

longer “repatriate” dividends tax-free to their investors pursuant to Sec. 8b 

para. 1 CITA. 

Shareholders from third party states (case group 6) can no longer refer to the 

right of free movement of capital pursuant to Art. 54 TFEU in the meaning of 

the ECJ’s judgement dated 20 October 2011. The now introduced require-

ment of the minimum threshold of at least 10% for the tax-exemption of divi-

dends only allows the reference to the freedom of establishment; such free-

dom does, however, not apply to corporations in third party states. 
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All procedures with regard to the case groups 3 to 6 have to be dealt with by 

the tax authority responsible under Sec. 20 para. 3 or 4 of the General Tax 

Code (Abgabenordnung). Only for case groups 1 and 2 the Federal Central 

Tax Office (Bundeszentralamt für Steuern) becomes responsible (Sec.5 para. 

1 no. 39 of the German Financial Administration Act (Finanzverwaltungs-

gesetz).
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