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Law on the further development of the offsetting of tax losses of 

corporations passed by German Federal Parliament and Federal 

Council 

After the German Federal Parliament (Bundestag) had already passed the 

“Law on the further development of the offsetting of tax losses of corporations” 

on 1 December 2016, the German Federal Council (Bundesrat) also approved 

the law on 16 December 2016. The law was published in the Federal Law Ga-

zette on 23 December 2016. 

A new Sec. 8d German Corporate Income Tax Act (Körperschaftsteuergesetz 

– “KStG”) is being introduced with the Law on the further development of the 

offsetting of tax losses of corporations. The purpose of the new provision is to 

enable corporations to continue utilising so-called unused losses existing at the 

time of a harmful acquisition of a participation within the meaning of Sec. 8c 

KStG (schädlicher Beteiligungserwerb – “Harmful Share Acquisition”) – pro-

vided certain requirements are met. The new provision applies in addition to 

the already existing exemptions. 

According to the principle laid down in Sec. 8c KStG, unused losses of a cor-

poration can no longer be deducted pursuant to Sec. 8c KStG in whole or in 

part in the event of a Harmful Share Acquisition. This does not apply, however, 

if and to the extent the requirements of the so-called group clause (Sec. 8c 

para. 1 sent. 5 KStG) or the so-called hidden reserves clause (Sec. 8c para. 1 

sentences 6 et seq. KStG) are met in an individual case. The new law estab-

lishes a further exception. The new Sec. 8d KStG excludes at the taxpayer’s 

request the application of Sec. 8c KStG and permits the preservation of unused 

losses if the corporation meets certain requirements at the time of the Harmful 

Share Acquisition, the business operations of the corporation are sustained 

after this date and any other use of the so-called continuation-bound loss carry 

forward is excluded. The new regulations also apply to German Trade Tax 

(Sec. 10a sent. 10 German Trade Tax Act (Gewerbesteuergesetz) as 

amended) and the interest carry forward (Sec. 8a para. 1 sent. 3 KStG as 

amended). 
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The new regulations aim at eliminating fiscal barriers to the further growth 

and/or the continuation especially of companies that need to raise new equity 

in order to continue their existing business operations and that undergo a 

change in their ownership structure in this context (e.g. start-up companies, 

restructuring cases). 

1 Requirements for the application of Sec. 8d KStG 

In the event of a Harmful Share Acquisition, the application of Sec. 8c KStG 

may be avoided at the taxpayer’s request pursuant to Sec. 8d para. 1 sent. 1 

KStG, and un-used losses may therefore be carried forward (so-called contin-

uation-bound loss carry forward (fortführungsgebundener Verlustvortrag)). A 

prerequisite for the application of Sec. 8d para. 1 sent. 1 KStG is that the cor-

poration has been continuously operating the same business operations since 

its establishment or at least within the past three tax assessment periods pre-

ceding the tax assessment period of the Harmful Share Acquisition and that 

there has not been a harmful event within the meaning of Sec. 8d para. 2 KStG 

(see below under 3) within the tax assessment period of the Harmful Share 

Acquisition. 

According to Sec. 8d para. 1 sent. 2 no. 1 KStG, the privilege does not apply 

to losses arising from a period prior to the discontinuation or suspension of the 

business operations. The same applies if, at the beginning of the third tax as-

sessment period preceding the tax assessment period of the Harmful Share 

Acquisition, the relevant corporation is a controlling company in a fiscal unity 

(Organträger) or a co-entrepreneur in a co-entrepreneurship (Mitunternehmer-

schaft) (Sec. 8d para. 1 sent. 2 no. 2 KStG). From the legislator's point of view, 

both regulations aim at limiting structuring options and avoiding abuse. Pursu-

ant to Sec. 34 para. 6a sent. 2 KStG, however, the latter restriction applies only 

to discontinuations or suspensions of business operations after 31 December 

2015 (see under 4 below for discontinuations or suspensions of business op-

erations before 1 January 2016). 

The practical relevance of the new Sec. 8d KStG will depend considerably on 

how the corporation’s business operations, which have to be continued, will be 

determined in the future. The business operations relevant for the application 

of Sec. 8d KStG are legally defined in Sec. 8d para. 1 sent. 3 KStG. They 

comprise the corporation’s sustainable, mutually complementary and support-

ing activities, which are based on a consistent intention to generate profits and 

are defined by qualitative characteristics in an overall view. According to the 

law, relevant qualitative characteristics are in particular the services or prod-

ucts offered, the customer and supplier base, the markets served and the em-

ployees’ qualification (Sec. 8d para. 1 sent. 4 KStG). 

Since it is not unusual for a newly founded company’s strategy and business 

model to change and to develop further during its early stages, it remains to be 

seen whether the definition of business operations according to Sec. 8d KStG 

leaves a relevant scope of application for such companies. 

The request for the application of Sec. 8d KStG has to be submitted with the 

tax return for the tax assessment period in which the Harmful Share Acquisition 
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has taken place. It can only be submitted consistently for the purposes of Ger-

man Corporate Income Tax and German Trade Tax. 

2 Legal consequence: the occurrence of a continuation-

bound loss carry forward 

In case of an application pursuant to Sec. 8d KStG, the loss carry forward that 

exists at the end of the tax assessment period of the Harmful Share Acquisition 

becomes a so-called continuation-bound loss carry forward. According to the 

wording of the law, this legal consequence applies to the entire unused loss of 

a corporation, even if an unused loss ceased to exist only pro rata in case of 

an application of Sec. 8c KStG. Since the most recently assessed continuation-

bound loss carry forward (fully) ceases to exist in case of the events described 

below, in cases in which the unused loss only partly ceases to exist when ap-

plying Sec. 8c KStG, it has to be examined in the future if an application pur-

suant to Sec. 8d KStG is in fact beneficiary. It should be considered whether it 

is more sensible to lose a part of the unused loss (and not to request the appli-

cation of Sec. 8d KStG) or to (initially) preserve the entire unused loss by 

means of an application but to risk jeopardizing the entire loss in case of sub-

sequent changes in the business model or the ownership structure of the com-

pany. 

The continuation-bound loss carry forward must be reported and assessed 

separately, whereby Sec. 10d para. 4 German Income Tax Act (Einkommen-

steuergesetz) is to be applied accordingly. The continuation-bound loss carry 

forward is used prior to the “normal” loss carry forward. 

3 Harmful events 

A discontinuation or suspension of the existing business operations as well as 

the commencement of additional business operations or the change of the pur-

pose of the business operations will either result in Sec. 8d para. 1 sent. 1 KStG 

not to apply (if the event takes place during the tax assessment period of the 

Harmful Share Acquisition), or the most recently assessed continuation-bound 

loss carry forward being lost pursuant to Sec. 8d para. 2 KStG subject to the 

application of the so-called hidden reserves clause. Harmful events are, there-

fore, among other things: 

• a discontinuation of business operations  

or 

• a change of business sector or the commencement of further business 

operations. According to the explanatory notes to the draft bill, the model for 

the rules is the principle of company identity in terms of Sec. 10a GewStG. 

The previously described loss of the most recently assessed continuation-

bound loss carry forward also occurs if, after the Harmful Share Acquisition, 

the corporation becomes a co-entrepreneur in a co-entrepreneurship or a con-

trolling company within a fiscal unity, or assets are transferred to it below their 

fair market value. 
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Also in case of a harmful event, the most recently assessed continuation-bound 

loss carry forward may be preserved due to the so-called hidden reserves 

clause which shall apply accordingly. In this case, the hidden reserves to the 

end of the previous tax assessment period are relevant according to Sec. 8d 

para. 2 sent. 1, half-sent. 2 KStG. The reference to the end of the previous tax 

assessment period – which was included only in the course of the legislative 

process – is targeted at arrangements to create hidden reserves, especially 

when the contribution of the relevant assets as such has triggered the harmful 

event pursuant to Sec. 8d para. 2 sent. 2 no. 6 KStG. 

4 Implementation provisions 

The amendment applies to all Harmful Share Acquisitions after 31 December 

2015. 

Nevertheless, it will be applicable only if the business operations of the corpo-

ration have neither been discontinued nor suspended prior to 1 January 2016. 

According to its wording, Sec. 8d KStG will, thus, generally not apply to Harmful 

Share Acquisitions in corporations that had discontinued or suspended their 

business operations prior to 1 January 2016, even if such corporation gener-

ated losses only after 31 December 2015. 

Example: A corporation was founded in 2010 and discontinued its business 

activities in 2013. Until that point in time, the corporation had continuously gen-

erated profits. In 2016, the corporation continued its business operations and 

suffered losses until a Harmful Share Acquisition effected in 2017. According 

to the wording of the implementation provisions, the corporation is not eligible 

to submit an application pursuant to Sec. 8d KStG, as it (once) had discontin-

ued its business operations prior to 1 January 2016. 
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