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July 2015 

German Investment Tax Reform Act. 
Draft of the German Investment Tax Reform Act sent to 
associations for consultation. 

On 22 July 2015, the German Federal Ministry of Finance (Bundesministeri-

um der Finanzen) published its draft of the German Investment Tax Reform 

Act (Gesetz zur Reform der Investmentbesteuerung – ‘GITRA’). The draft 

provides for a fundamental reform of investment taxation provided for in 

the draft German Investment Tax Act (“draft GITA”); in addition, the partici-

pation exemption regime for capital gains from minority shareholdings 

shall be abolished. The new provisions will take effect on 1 January 2018. 

According to the reasoning of the draft, the aim of the investment tax reform 

is to introduce a taxation scheme for investment funds open to the general 

public for private investors which is simple, understandable and easy to ad-

minister. 

Furthermore, the reform is also intended to eliminate risks under EU law of 

the current investment taxation law which result from the ECJ decisions “San-

tander” (ECJ 10 May 2012, C-338/11 and C-339/11) and “Emerging Markets” 

(ECJ 10 April 2014, C-190/12) with respect to a possibly different tax treat-

ment under the current investment taxation law of domestic and foreign in-

vestment funds in connection with receiving German source dividends. Final-

ly, it is also intended to prevent tax mitigation structures which are based on 

the particular provisions of the investment tax law. 

The draft already shows that the planned reform will have a significant impact 

on investments in regulated and unregulated investment schemes. It remains 

to be seen whether the intended simplifications will be achieved. 

1 Overview of the planned changes 

1.1 New investment tax concept  

The distinction between Investment funds (Investmentfonds) on the one hand 

and investment companies (Investitionsgesellschaften) on the other hand, 

which was just introduced by the Act on the Adjustment of the German In-

vestment Tax Act and Other Acts to the AIFM Implementation Act (Gesetz zur 

Anpassung des Investmentsteuergesetzes und anderer Gesetze an das 

AIFM-Umsetzungsgesetz – “AIFM-StAnpG”), will be abolished. In the future, 

a distinction will only be made between investment funds which are subject to 

general investment tax rules (hereinafter referred to as “Investment Funds”) 

and Special Investment Funds (see section 2 below for details). 
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Opaque tax regime for Investment Funds 

> For the first time, an opaque tax regime will apply to Investment 

Funds. Pursuant to this regime, (domestic and foreign) Investment 

Funds shall in future be subject to German corporate income tax (Kör-

perschaftsteuer) with their German source income pursuant to Sec. 49 

of the German Income Tax Act (Einkommensteuergesetz – ‘GINTA’) (in 

particular dividends, capital gains on the disposal of participations with-

in the meaning of Sec. 17 GINTA, rental income and capital gains on 

the disposal of domestic real estate) will be subject to corporate in-

come tax (Körperschaftsteuer); in contrast however, they should re-

main generally tax exempt for trade tax purposes (Gewerbesteuer). At 

the level of the investor, income from Investment Funds will only be 

taxed on distribution. However, investors will be deemed to receive in-

come in the form of an advance lump-sum amount (Vorabpauschale), 

which is determined on the value of the fund units. The principle of 

deemed distributed income will no longer apply to Investment Funds 

which do not qualify as Special Investment Funds. 

> For business investors, income from Investment Funds is generally 

fully taxable. However, a partial exemption regime (Teilfreistellungs-

regime) will be introduced in this context: 20% of income from equity 

funds will be tax-exempt at the level of the investor; in case of real es-

tate funds the exemption ratio amounts to 40% (60% if the fund is 

mainly invested in real estate in foreign countries). 

> For private investors, income from Investment Funds will be subject 

to flat tax regime (Abgeltungsteuer). By way of exception to the cash 

flow taxation principle (Zuflussprinzip), private investors will also be 

taxed on the advance lump-sum amount; the partial exemption regime 

will however also apply to private investors. 

Special rules for Special Investment Funds 

> In contrast to the current rules, Special Investment Funds will not be 

fully tax-exempt either. Rather German source income of (domestic 

and foreign) Special Investment Funds will generally be subject to taxa-

tion at fund level. However, under certain circumstances, (domestic) 

Special Investment Funds may opt for a tax exemption regarding such 

income. 

> A modified investment-tax transparency principle will continue to apply 

to Special Investment Funds; i.e. the principle of deemed distributed 

income will be maintained; however, the rules will be significantly tight-

ened. At the level of the investor, income will in general be fully subject 

to tax. Lump-sum tax exemptions (partial exemptions) will only apply if 

German source income has already been taxed at the level of the fund 

(see above); furthermore, exemptions under tax treaties will generally 

apply at the level of the investor as well. 
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First application / abolishment of grandfathering rule for fund units held 

among private assets 

> The new provisions will generally (i.e. subject to certain transitional 

periods) take effect on 1 January 2018; a short financial year ending on 

31 December 2017 will be mandatory for funds whose financial year 

does not correspond to the calendar year. Unitholders are deemed to 

having sold and re-acquired their fund units at fair market as of that 

date, however with deferral on a tax payment until actual sale of the 

fund units. 

> Furthermore, the grandfathering rule for fund units acquired prior to 

1 January 2009 and held as non-business assets will be abolished. In 

the future, any increase in value realised from 1 January 2018 onwards 

(less a tax-exempted amount of €100,000) will be subject to taxation. 

1.2 Tightened rules for minority shareholdings 

> Dividends are fully subject to corporate income tax if the shareholder 

holds a participation of less than 10% in the capital of the company dis-

tributing the dividend (Sec. 8b para. 4 of the German Corporate Income 

Tax Act (Körperschaftsteuergesetz – ‘GCITA’). Such tax liability for div-

idends from minority shareholdings will be extended to capital gains as 

from 1 January 2018 onwards; thus, all income from minority share-

holdings (dividends and capital gains) will be fully subject to tax in the 

future. A special ring fencing regime will be introduced for losses on the 

disposal of minority shareholdings (for details see section 3 below). 

> The deemed retroactive effect for participations of at least 10% (“Sub-

stantial Participation”) acquired in the course of a calendar year will 

no longer apply. 

The planned changes will be presented in detail and the most important ef-

fects on investors and funds will be analysed below. 

2 Main provisions of the draft GITA 

2.1 Scope of application 

The definition of an Investment Fund pursuant to the draft GITA continues to 

be generally based on reference to the supervisory rules specified in the 

German Capital Investment Code (Kapitalanlagegesetzbuch – ‘GCIC’). 

Accordingly, an Investment Fund within the meaning of the draft GITA will be 

any investment vehicle within the meaning of Sec. 1 para. 1 GCIC; the excep-

tions under supervisory law specified in Sec. 2 paras. 1 and 2 GCIC will also 

apply for investment tax purposes, in particular with respect to holding com-

panies (Holdinggesellschaften) and securitisation vehicles (Verbriefungs-

zweckgesellschaften). However, the specific scope of application of the GCIC 

will be further extended, but in some cases it will also be explicitly restricted 

(partnerships in particular will be generally excluded from the scope of appli-

cation): 
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> In the future, Single-Investor Funds (Ein-Anleger-Fonds) will also 

qualify as Investment Funds if the other requirements of Sec. 1 para. 1 

GCIC are fulfilled (Sec. 1 para. 2 no. 1 draft GITA). According to the 

legislator’s reasoning, this is intended to exclude the possibility of 

structuring funds, by merely amending the articles of association, in 

such a way that they do not fall under the investment tax regime. 

> Corporations which are not investment vehicles within the meaning of 

Sec. 1 para. 1 GCIC, but which are prohibited from carrying out op-

erating entrepreneurial activities and which are not subject to any 

income taxation or are exempted from such income taxation, will also 

be deemed Investment Funds in the future (Sec. 1 para. 2 no. 2 draft 

GITA). According to the legislator’s reasoning, investment vehicles 

which have not been included in the scope of GITA, such as private 

asset management companies under Luxemburg law (sociétés de ges-

tion patrimoine familial), will thus be subject to the provisions of GITA 

as well. 

> An important exception to the definition of an investment fund is speci-

fied in Sec. 1 para. 3 no. 2 draft GITA: any partnership and similar 

foreign legal form will no longer be included in the scope of applica-

tion of the draft GITA, except for UCITS funds (Sec. 1 para. 3 no. 2 

draft GITA) or partnerships whose corporate purpose directly and ex-

clusively is to meet the obligations under business pension schemes 

(so-called pension funds (Altersvorsorgevermögensfonds) within the 

meaning of Sec. 38 draft GITA). Consequently, fund vehicles such as 

Delaware LPs, Scottish LPs and Luxembourg SCSs typical in the area 

of alternative investments (private equity, infrastructure etc.) are no 

longer encompassed by the provisions of the draft GITA. 

> Contractual investment schemes (Sondervermögen) and similar 

foreign schemes (e.g. Luxembourg FCPs) will not qualify as partner-

ships under this draft and will thus generally be regarded as Investment 

Funds. This will have a particular impact on the limited tax liability of 

foreign contractual investment schemes with regard to their German 

source income since foreign investment funds are deemed estates 

(Vermögensmassen) within the meaning of Sec. 2 para. 1 GCITA 

(Sec. 6 para. 1 draft GITA). 
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The scope of application of the draft GITA is illustrated in the following graph-

ic: 

 

 

2.2 Distinction between Investment Funds and Special Invest-

ment Funds only 

The distinction between investment funds on the one hand and (corporation-

like and partnership-like) investment companies on the other hand, which was 

just introduced by the AIFM-StAnpG (see also our Tax Alert of December 

2013), will be abolished. 

All investment vehicles that are subject to the provisions of the draft GITA 

(see above), qualify as Investment Funds.  

Furthermore, if an Investment Fund meets the additional requirements of 

Sec. 20 draft GITA, it will qualify as a Special Investment Fund. In such 

case the fund may, in particular, opt to a tax exemption with regard to its 

German source income (see section 2.3 below); further, investors can benefit 

from the application of tax-exemptions under double-taxation treaties for real 

estate investments (see section 2.4 below). 

The following requirements must be met to qualify as a Special Investment 

Fund within the meaning of Sec. 20 draft GITA: 

> The catalogue of requirements set out in Sec. 1 para. 1b sentence 2 

GITA, which currently applies to all investment funds, has been adopt-

ed with almost the same wording for the new provisions regarding 

Special Investment Funds (Sec. 20 para. 1 nos. 1 to 7 and 9 draft 

GITA); the following differences have to be pointed out: 

- With respect to the requirement regarding the annual redemp-

tion right (cf. Sec. 1 para. 1b sentence 2 no. 2 GITA), being 

listed on a stock exchange will no longer be sufficient to meet 

such requirement (Sec. 20 para. 1 no. 2 draft GITA); 

- Indirect risk diversification is assumed if a considerable portion 

of fund’s assets consists in units in other Investment Fund (cur-

rently: “shares in other vehicles” pursuant to Sec. 1 para. 1b 

sentence 2 no. 4 GITA) (Sec. 20 para. 1 no. 3 draft GITA). From 

http://linklaters.de/fileadmin/redaktion/Steuerrecht/Tax_Alert/20131223_Tax_Alert_AIFM_StAPG_e.pdf
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our point of view, this is just an editorial adjustment to take ac-

count of the broader definition of “Investment Fund” and should 

not mean that the rules are tightened. 

- Active entrepreneurial management of target investments (cf. 

Sec. 1 para. 1b sentence 2 no. 3 GITA) must still be excluded; 

however, this is no longer formally included in the catalogue, 

but results from the provisions dealing with the exemption for 

trade tax purposes (Sec. 20 para. 1 in conjunction with Sec. 13 

para. 1 draft GITA); 

- The rules regarding the acquisition of participations in real es-

tate companies (cf. Sec. 1 para. 1b sentence 2 no. 6 sen-

tence 2 GITA) have been tightened. In the future, it will only be 

permissible to hold unlimited participations in real estate com-

panies if the fund rules provide that the fund holds at least 51% 

real estate assets (Sec. 20 para. 1 no. 2 draft GITA). 

> In addition, in order to qualify as a special investment fund, it is re-

quired that not more than 100 investors not being individuals invest 

in the investment fund. The following new provisions have to be point-

ed out in this respect: 

- For the purposes of this provision, partnerships will be treated 

as fully transparent; i.e. the persons being behind the partner-

ship will be decisive both for determining the investor limit and 

for the purposes of ensuring that individuals do not become in-

vestors (Sec. 20 para. 1 no. 8 sentence 1 draft GITA). 

- Transitional periods will be granted for indirect participations 

(via partnerships) by individuals. Indirect participations by indi-

viduals will not be detrimental until 1 January 2020; if a partici-

pation was acquired by 1 May 2015, the transitional period will 

end by 1 January 2030 only (Sec. 20 para. 1 no. 8 sentence 3 

draft GITA). Irrespective thereof, participations held by individu-

als as a result of regulatory requirements will not be detri-

mental. However, it has to be taken into account that this transi-

tional period will not apply to the newly introduced look-through 

basis for partnerships for the purposes of determining the max-

imum number of 100 investors. 

- If partnerships hold units in a Special Investment Fund, compli-

ance with the investor limit will have to be monitored with re-

spect to the persons behind the partnership; non-compliance 

with such monitoring requirement will be sanctioned (Sec. 21 

draft GITA). 

- In the future, it will not be sufficient that fund documents pro-

vide for these investor restrictions. In addition, the fund docu-

mentation must provide for a special termination right in the 

event that the maximum number of investors is exceeded or in-
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dividuals become investors (Sec. 20 para. 1 no. 9 sentence 2 

draft GITA). 

Investment vehicles qualifying as corporation-like investment companies with-

in the meaning of the currently applicable GITA will thus in the future system 

be investment funds which are subject to the new opaque taxation regime 

(see below). The same applies to investment funds which meet the require-

ments of Sec. 1 para. 1b GITA but do not qualify as Special Investment vehi-

cles; they will also be subject to the new opaque taxation regime from 

1 January 2018 onwards. 

Currently existing partnership-like investment companies will no longer qualify 

as investment funds within the meaning of the draft GITA and will therefore 

be treated in accordance with the general taxation rules for partnerships.  

The following graphic shows the future concept of distinguishing between 

special investment funds and (other) investment funds for the purposes of the 

draft GITA: 

 

 

2.3 Taxation at Fund level 

Domestic Investment Funds will be deemed to be special purpose entities 

(Zweckvermögen) within the meaning of Sec. 1 para. 1 no. 5 GCITA; foreign 

investment vehicles will be deemed to be estates within the meaning of 

Sec. 2 no. 1 GCITA (Sec. 6 para. 1 draft GITA); accordingly, these will – as 

corporations – in principle (i.e. subject to special provisions under investment 

tax law or foreign relations tax law) be opaque for tax purposes.  

Tax liability for German source income 

In contrast to applicable law, Investment Funds will no longer be fully tax-

exempt but they will become subject to corporate income tax with their Ger-

man source income within the meaning of Sec. 49 para. 1 GINTA.  

With regard to the relevant German source income, the following distinction 

has to be made (Sec. 6 draft GITA): 
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> German source participation income (in particular dividends from 

German resident corporations): The participation exemption provid-

ed for in Sec. 8b GCITA will not apply at the level of the Investment 

Fund. According to the legislator’s reasoning, this is intended to ensure 

that minority shareholdings will be treated equally at the level of the in-

vestor – irrespective of whether they are held directly or indirectly 

through an investment fund. 

> German source real estate income (rental income and real estate 

capital gains): Contrary to the provision of Sec. 49 para. 1 no. 8 GIN-

TA, the tax liability for capital gains will also apply in the case of a hold-

ing period of more than 10 years. With regard to changes in value that 

relate to periods prior to the date of the adoption of the GITRA by the 

German Federal Parliament (Deutscher Bundestag), a grandfathering 

rule will apply, provided that the ten-year holding period has expired at 

the time of the adoption. 

> Other German source income within the meaning of Sec. 49 pa-

ra. 1 GINTA: The provision is expected to primarily apply to capital 

gains on the disposal of a participation within the meaning of Sec. 49 

para. 1 no. 2 letter e) in conjunction with Sec. 17 GINTA (i.e. capital 

gains from shareholdings of at least 1%), as well as to interest income 

within the meaning of section 49 para. 1 no. 5 letters c) and d) GINTA. 

In respect of any other kind of income, Investment Funds will be exempt from 

corporate income tax; in particular, any non-German source income within the 

meaning of Sec. 49 para. 1 GINTA (e.g. interest paid by foreign debtors and 

any non-profit-related interest without harmful securitisation paid by German 

debtors and any capital gains on the disposal of participations not falling with-

in the scope of Sec. 17 GINTA) will remain tax-exempt.  

What remains unclear in the light of the wording of Sec. 6 para. 2 draft GITA 

is whether Investment Funds will continue to be deemed to be personally 

subject to tax and whether there will merely be a tax exemption with re-

gard to income other than the aforementioned German source income. This 

question may be of importance with regard to the treaty entitlement in par-

ticular; it is desirable that the legislator should clarify this.  

Furthermore, Investment Funds will be exempt from trade tax, provided that 

their objective business purpose is limited to the investment and management 

of the funds for the joint account of the unit holders and provided that an ac-

tive entrepreneurial management of the assets / target investments is exclud-

ed (Sec. 13 para. 1 draft GITA; in accordance with the provision of Sec. 1 

para. 1b sentence 2 no. 3 GITA). If these prerequisites are not met, in our 

opinion, only German source income will additionally be subject to trade tax; 

in this regard, the corporate income tax rules pursuant to which Investment 

Funds are only subject to taxation with their German source income (Sec. 6 

para. 2 draft GITA, see above) should in our view also apply for trade tax 

purposes. It is, however, desirable that the legislator should clarify this. 
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Where German source income is subject to withholding tax (Kapitalertrag-

steuer), the rate of such tax will be 15% and such tax will have definite effect 

(Sec. 7 paras. 1 and 2 draft GITA). To the extent solidarity surcharge (Solida-

ritätszuschlag) has to be levied, the withholding tax rate will be reduced to 

14.218% leading to a combined tax rate (withholding tax and solidarity sur-

charge) of 15%. By this reduction, it is intended to prevent domestic Invest-

ment Funds from suffering competitive disadvantages as, in the case of for-

eign Investment Funds, the aggregate withholding tax to be withheld at 

source level – i.e. including the solidarity surcharge – is, as a general rule, 

limited to 15% under double-taxation treaties. 

Possibility of a full tax exemption for Special Investment Funds 

In principle, the provisions set out above will also apply to Special Investment 

Funds, i.e. to Investment Funds that meet the additional requirements of 

Sec. 20 para.1 draft GITA (see section 2.2 above). However, Special Invest-

ment Funds may, subject to the fulfilment of further prerequisites, opt for a full 

corporate income tax exemption; in this regard, the following distinction has to 

be made: 

> In respect of German source participation income and other German 

source income within the meaning of Sec. 49 para. 1 GINTA that is 

subject to withholding tax at source level, the tax exemption depends 

upon whether the Special Investment Fund irrevocably declares vis-à-

vis the entity being obliged to withhold withholding taxes that the tax 

certificates for distributions will not be issued to the Special Investment 

Fund, but to the investors (so-called transparency option, Sec. 23 pa-

ra. 1 draft GITA). In this case, the relevant income (e.g. dividend distri-

bution) will, for income tax purposes, be directly attributed to the inves-

tors, leading to respective possibilities of reducing withholding tax, e.g. 

for tax-exempt investors (Sec. 44a paras. 7, 8 GINTA). In our opinion, if 

the transparency option is exercised, the investors will, in principle, 

be entitled to the crediting or refund of the withholding tax withheld. 

> In respect of German source real estate income, a tax exemption will 

only be granted if the Special Investment Fund levies withholding tax at 

a rate of 15% on such income (Sec. 24 para. 1 draft GITA). The with-

holding tax has to be levied upon distribution of income or, in the case 

no distribution is made, at the end of the financial year. 

> The provisions on German source real estate income will apply mutatis 

mutandis to any other German source income realised by the Special 

Investment Fund (Sec. 24 para. 2 draft GITA). 

In our opinion, the transparency option in respect of German source income 

that is subject to tax deduction (in particular domestic dividend income) on the 

one hand and the option of being exempt from the tax liability for German 

source real estate income and other income due to the levy of withholding tax 

at fund level on the other hand may be exercised independently of each oth-

er.  
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With regard to trade tax, these provisions are ultimately irrelevant; this is 

because the prerequisite for being classified as a Special Investment Fund is, 

in each case, the exemption from trade tax (Sec. 20 para. 1 in conjunction 

with Sec. 13 para. 1 draft GITA, see above); i.e. if the prerequisites for the 

exemption from trade tax are not met, the tax exemption option will – for lack 

of the qualification as a Special Investment Fund – not be available, either. 

Overview 

The taxation rules for Investment Fund and Special Investment Fund can be 

summarised as follows: 

 

2.4 Taxation at investor level 

Rules for Investment Funds 

It is intended that, in the future, income from Investment Fund will, in princi-

ple, only be subject to taxation in the case of the distribution or disposal of 

the fund units; by way of exception to this principle, the investor will have to 

pay taxes on a so-called advance lump sum amount (Sec. 14 para. 1 draft 

GITA). Such advance lump sum amount will be determined at 80% of the 

basic rate of interest within the meaning of Sec. 203 para. 2 of the German 

Valuation Act (Bewertungsgesetz – BewG), multiplied by the redemption price 

of the fund unit at the beginning of the calendar year. Current distributions 

during the calendar year will have to be deducted; in addition, the amount of 

the advance lump sum will be limited to the amount of the increase in value 

within the calendar year (Sec. 15 para. 1 draft GITA). The advance lump sum 

amount will be deemed to have been realised upon the end of the calendar 

year (Sec. 15 para. 1 draft GITA).  

Business investors’ income from Investment Funds (distributions, capital 

gains and the advance lump sum amount) will, in principle, be fully subject to 

taxation; the participation exemption regimes pursuant to Sec. 3 no. 40 and 

Sec. 8b GCITA are explicitly excluded (Sec. 14 para. 1 sentence 2 draft 

GITA).  



 

Tax Alert. German Investment Tax Reform Act. 11 

Further, new partial exemption regimes shall be implemented which are 

intended to reduce the overall tax burden of income realised via funds by 

applying lump-sum tax-exemptions at investors’ level as follows:  

> Stock funds: Income from Investment funds which, pursuant to their 

fund rules, continuously invest at least 51% of their assets in stocks 

shall be 20% tax-exempt at investors’ level (Sec. 17 para. 1 draft 

GITA) 

> Real estate funds: Income from real estate funds which, pursuant to 

their fund rules, continuously invest at least 51% of their assets in real 

estate and real estate companies, shall be 40% tax-exempt; if, pursu-

ant to its fund rules, a real estate fund invests at least 51% of its assets 

in foreign real estate and real estate companies, the exemption will be 

increased to 60% (Sec. 17 para. 2 draft GITA) 

The exemption regimes will apply to any income from the investment fund, 

i.e. distributions, the advance lump sum amount and capital gains from the 

disposal of fund units. Expenses in connection with partially exempted in-

come from funds will, in accordance with Sec. 3c para. 2 GINTA, however 

only be deductible on a pro-rata basis. 

However, these exemption regimes do not apply for trade tax purposes if the 

Investment Fund itself is exempt from trade tax pursuant to Sec. 13 draft 

GITA (Sec. 17 para. 5 draft GITA); i.e. any income will be fully subject to 

trade tax at investor level. With regard to income from foreign Investment 

Funds, in our opinion, the partial exemption regimes should thus always apply 

for trade tax purposes since for obvious reasons foreign Investment funds 

cannot be exempt from German trade tax pursuant to Sec. 13 draft GITA. 

At the level of the private investors, income from Investment Funds will be 

subject to the flat tax regime; in our opinion, the partial exemption regimes 

pursuant to Sec. 17 draft GITA will also reduce the tax base for flat tax pur-

poses; this will also apply to the advance lump sum amount. 

Modified transparency principle for Special Investment Funds 

With regard to the investors in Special Investment Funds, the transparency 

principle under investment tax law will continue to apply; i.e. the concept of 

distributed income and deemed distributed income will be maintained. 

In that context the following amendments to the definition of deemed distrib-

uted income, which basically have a tightening effect, should be noted: 

> In the future, capital gains from the disposal of any capital claim (Kapi-

talforderung) within the meaning of Sec. 20 para. 2 sentence 1 no. 7 

GINTA will fall within the scope of the definition of deemed distributed 

income as well; i.e. this will also apply to so-called financial innova-

tions. In contrast to this, however, only 90% of the capital income that 

has been privileged to date will continue to be privileged; i.e. 10% of 

such type of income will in the future be deemed to have been distrib-

uted (Sec. 26 para. 3 sentence 1 no. 1 draft GITA). 
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> In addition, any capital gains from the disposal of real estate will fall 

within the scope of the definition of deemed distributed income 

(Sec. 26 para. 3 sentence 1 no. 2 draft GITA); this also represents a 

tightening of the rules applicable to date (pursuant to which capital 

gains from the disposal of property only fall within the scope of the def-

inition of deemed distributed income in the case of so-called private 

disposal transactions (private Veräußerungsgeschäfte) within the 

meaning of Sec. 23 GINTA). 

> Finally, Sec. 26 para. 3 sentence 1 no. 3 draft GITA now contains a 

catch-all clause pursuant to which other income qualifies as deemed 

distributed income as well. 

Generally, income from Special Investment Funds will be fully subject to 

taxation; the participation exemptions pursuant to Sec. 3 no. 40 GINTA and 

Sec. 8b GCITA will not be applicable with regard to income from Special In-

vestment Funds, either (Sec. 25 para. 1 draft GITA). However, there will be a 

tax exemption for such income realised by the Special Investment Fund that 

is tax-exempt under double-taxation treaties, in particular non-German real 

estate income that is tax-exempt under double-taxation treaties (Sec. 25 pa-

ra. 2 draft GITA). 

If a Special Investment Fund realises German source income without opting 

for tax-exemption (see above), such income will also be subject to a partial 

exemption regime at the level of the investor: 

> 60% of German source participation income will be tax-exempt and 

> 20% of German source real estate income will be tax-exempt 

A full tax exemption with regard to such German source income can be 

achieved by investors that are subject to the provisions of the GCITA (Sec. 26 

para. 5 sentences 1-3 draft GITA). 

The partial exemption regime will not apply for trade tax purposes; i.e. income 

from units in Special Investment Funds remain fully subject to trade tax 

(Sec. 26 para. 5 sentence 5 draft GITA). 

The flat tax rate of 25% will not be applicable to income from a Special In-

vestment Funds either; i.e. if, due to the grandfathering rule applicable to 

existing investors, individuals continue to indirectly hold units in a Special 

Investment Fund via an asset-administrating partnership, the income tax bur-

den will be increased from 25% to the progressive individual income tax rate 

(tarifliche Einkommensteuer) (plus solidarity surcharge in each case). 
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Overview 

The taxation rules applicable at the level of the investor can be summarised 

as follows: 

 

2.5 First application 

The new provisions shall apply as from 1 January 2018 (Sec. 39 para. 1 sen-

tence 1 draft GITA).  

Transitional provision for investors 

In order to ensure coherent transition to the new law at the level of the inves-

tor, the draft provides that units (acquired prior to 1 January 2018) in invest-

ment funds, corporation-like investment companies and collective investment 

schemes that fall for the first time within the scope of the draft GITA as from 

1 January 2018 shall be deemed to be disposed of and acquired (Sec. 39 

para. 2 draft GITA). A short financial year ending on 31 December 2017 will 

be mandatory for those funds whose financial year does not begin on 

1 January. 

This provision should in our view also apply to units in Special Investment 

Funds. 

Accordingly, these units will be deemed as disposed of upon the expiry of 

31 December 2017 and as acquired at the beginning of 1 January 2018; in 

this context, the last redemption price determined in the 2017 calendar year is 

to be taken into account as proceeds on disposal and acquisition costs. The 

deemed capital gains shall be determined separately and taxed at the point in 

time when the units are actually sold.  

In this context, however, the draft does not yet include a provision stipulating 

that the deemed capital gains will be taxed in line with the tax provisions ap-

plicable as at 31 December 2017 (in particular application of the participation 
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exemption regimes pursuant to Sec. 8b GCITA, Sec. 3 no. 40 GINTA or flat 

tax regime as applicable) and not in accordance with the provisions applica-

ble at the date of the actual disposal.  

Abolition of the grandfathering rule regarding units held among private 

assets 

Somewhat hidden in its transitional provisions, the draft provides for another 

significant tightening of tax rules applicable to fund units acquired prior to the 

flat tax introduction with effect from 1 January 2009.  

Pursuant to current law, capital gains from the disposal of these units are 

permanently tax-exempt (so-called grandfathering). By reference to past tax 

optimisation structures private investors entered into in connection with the 

implementation of the flat tax regime (so-called “millionaire funds”), the draft 

provides for the grandfathering rule to be limited in time to changes in value 

occurring by 31 December 2017.  

Any subsequent increase in value will be subject to taxation under the gen-

eral provisions, thereby applying a lump-sum threshold of €100,000.  

3 Further tightening of taxation rules regarding minori-

ty shareholdings  

3.1 Taxation of capital gains from the disposal of minority share-

holdings with effect from 1 January 2018 

Upon implementation of the participation exemption system (Sec. 8b GCITA), 

any income of one corporation from investments in other corporations had 

been entirely or 95% tax-exempt. This tax-exemption had been implemented 

in order to avoid a double taxation due to the fact that income from participa-

tion in other corporations has already been taxed and thus the participation 

exemption applied regardless of the participation ratio.  

After the legislator has introduced the taxation of dividends paid to minority 

shareholders by adopting the German Act Implementing the ECJ Judgment of 

20 October 2011 in the case no. C-284/09 (Gesetz zur Umsetzung des 

EuGH-Urteils vom 20. Oktober 2011 in der Rechtssache C-284/09) (Federal 

Law Gazette (BGBl.) I 2013, p. 561), the draft GITRA now stipulates that the 

rules applicable to minority shareholdings shall be extended to capitals gains 

as well (Sec. 8b para. 4 sentence 1 draft GCITA). Following the introduction 

of this suggested change, any income (dividends and capital gains) from mi-

nority shareholdings will be subject to corporate income tax (and generally to 

trade tax as well). 

The reason given for this tightened rule is based on the unconvincing argu-

ment that disposing of participations allegedly corresponds to distributing all 

disclosed and hidden reserves attributable to the relevant participation, with 

an equal taxation thus being systemically justified. Given the taxation of divi-

dends introduced on the basis of the ECJ ruling, this argument can only be 

taken as an excuse. 
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In addition, this situation is further aggravated by the fact that losses on the 

disposal of minority shareholdings may only be offset against other positive 

income from minority shareholdings. This additional ring fencing scheme can 

results in a further taxation of economically non realised profits from minority 

shareholdings. Although losses on disposal may be offset against both divi-

dend income and capital gains generated from minority shareholdings 

(Sec. 8b para. 4 sentence 8 draft GCITA), uncompensated losses will be 

subject to minimum taxation under Sec. 10d GINTA and to the general loss 

forfeiture provisions (in particular Sec. 8c GCITA as well as the forfeiture of 

losses in the event of mergers or other reorganisations).  

3.2 Tightening of the rules regarding intra-year acquisitions  

In addition, the draft provides for a tightening of the rules of Sec. 8b para. 4 

sentence 6 GCITA which currently stipulates that a Substantial Participation 

acquired in the course of a calendar year is deemed to be acquired at the 

beginning of the respective calendar year. Thus, in case of such an intra-year 

acquisition, income from such Substantial Participation as well as income 

from another minority participation held at the beginning of the calendar year 

still benefits from the participation exemption (so-called positive ‘infection’ of 

minority shareholdings by intra-year acquisition of a Substantial Participation). 

It is intended to fully abolish this deemed retroactive effect. Thus, in future 

only participations that are actually held as of the beginning of the calendar 

year are decisive, i.e. in the case of a participation of less than 10% at the 

beginning of a calendar year, distributions or capital gains in connection with 

this participation will, in general, be subject to taxation even if additional 

shares are acquired in the course of the calendar year and the participation 

thus reaches or exceeds 10% (Sec. 8b para. 4 sentence 6 draft GCITA).  

In that context, only one very limited beneficial rule shall remain: In case a 

Substantial Participation is acquired during the calendar year, dividends re-

ceived after such acquisition are still 95% tax-exempt even thought the partic-

ipation was not held at the beginning of the calendar year. However, in con-

trast to the current provisions this will only apply to dividends from the ac-

quired Substantial Participation (no positive ‘infection’ of other minority partic-

ipations any more) and it is further required that the acquired Substantial Par-

ticipation is held at least until the end of the respective year (Sec. 8b para. 4 

sentence 6 draft GCITA).  

The tightened rules on capital gains from minority shareholdings shall apply 

to all capital gains within the meaning of Sec. 8b paras. 2 or 3 GCITA realised 

after 31 December 2017. Hence, built-in gains to be incurred until by 

31 December 2017 will be taxed as well (no tax-exempt step-up).  

3.3 Tax reduction regarding capital gains from certain shares in 

eligible companies  

In addition, the draft GCITA provides for a new provision (Sec. 26a GCITA) 

according to which a tax reduction will be granted with regard to capital gains 

from the sale of shares in companies eligible for state aid within the meaning 
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of the Guidelines on State aid to promote risk finance investments dated 

22 January 2014 (2014/C 19/04), i.e. in particular start-up companies.  

This provision is to be seen in the context of introducing the full taxation for 

minority shareholdings (see 3.1 above) and is supposed to reduce the tax 

disadvantages of so-called business angels and start-ups, according to the 

legislator’s reasoning.  

The new provision shall be introduced in parallel with the taxation of minority 

shareholdings but be restricted to ten years (Sec. 34 para. 9a draft GCITA). 

4 Conclusion 

The present draft of the GITRA provides for an opaque taxation regime as the 

fundamental principle of investment taxation applicable to Investment Funds 

for the first time; the fundamental so-called modified transparency principle 

according to which the taxation of the investors follows the income realised by 

the respective fund will be abandoned and replaced by full taxation at the 

time of distribution plus a lump-sum taxation (advance lump sum amount).  

Similar considerations apply to Special Investment Funds: The concept of 

deemed distributed income will be maintained. Ultimately, however, such 

income will basically be fully taxable (with the exception of exemptions appli-

cable to real estate income under double-taxation treaties); i.e. the investor 

will not be taxed depending on the income realised at fund level any more but 

be subject to an add-on taxation with any deemed distributed income. As a 

further consequence, the comprehensive determination, notification and pub-

lication obligations pursuant to the current GITA will almost entirely fall away.  

The draft also provides for lump-sum exemptions (partial exemption regimes 

applicable to stock funds and real estate funds); these, however, will only in a 

best case scenario lead to situation where the tax burden of a fund invest-

ment is comparable to the tax burden of direct investments.  

In particular in the case of investors that are not tax-sensitive (tax-exempt 

pension funds (Versorgungswerke), life and health insurance companies), the 

taxation at fund level will lead to substantially increased tax burdens. The 

same applies to fully taxable investors (in particular corporate investors) 

which are currently invested via corporation-like investment companies; in 

this case as well, the suggested new taxation regime will lead to significant 

additional taxation in the future, in particular in the case of minority sharehold-

ings and foreign real estate income, with the result that these type of invest-

ments will need to be reviewed and restructured. Finally, similar consider-

ations apply to private investors as these will, unlike in the case of direct 

investments, possibly have to accept an additional definite tax burden due to 

prior taxation at fund level. Since private investors will (upon the expiry of the 

transitional period, if applicable) no longer be able to hold units in Special 

Investment Funds, these investors may in future invest in fully tax-opaque 

Investment Funds only creating substantial additional tax-burdens with regard 

to foreign real estate investments as private investors will no longer be able to 

realise income from such investments tax-free through the Investment Fund.  
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The only positive aspect to be noted is in that the domestic Investment Funds 

will as a general rule (again) be tax-exempt (with income other than German 

source income) whereby such tax-exemption will no longer depend on 

whether the requirements of Sec. 1 para. 1b GITA are met; i.e. there will no 

longer be a risk that domestic funds could become fully taxable with their total 

income (so-called “contamination”) if they do not meet the requirements of 

Sec. 1 para. 1b GITA.  

Irrespective of this, the planned simplification will certainly not be achieved – 

at least not on the basis of the present draft of the GITRA; in the light of the 

rules on flat-rate exemptions, it is rather additional complexity and susceptibil-

ity to tax avoidance schemes that have to be expected. 
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