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January 2016 

German Investment Tax Reform Act. 
Ministerial Draft of the German Investment Tax Reform 
Act published. 

On 18 December 2015, the German Federal Ministry of Finance (Bundesmi-

nisterium der Finanzen – ‘BMF’)) published a further draft (“Ministerial 

Draft”) (Referentenentwurf) of the Investment Tax Reform Act (Gesetz zur 

Reform der Investmentbesteuerung – ‘GITRA’). Conceptually, this draft cor-

responds largely to the draft for discussion purposes published on 22 July 

2015 (“Discussion Draft”) (Diskussionsentwurf) (please refer to our Tax Alert 

dated July 2015) and essentially provides for a fundamental reform of the 

current German Investment Tax Act (Investmentsteuergesetz – ‘GITA’) com-

ing into force as of 1 January 2018. Compared to the Discussion Draft, how-

ever, the Ministerial Draft also contains a number of – partly quite positive – 

amendments (see section 1 below). In this connection, in particular a reduc-

tion of the so-called advance lump-sum amount (Vorabpauschale) and an 

increase of the (lump-sum) tax exemption rates under the newly implemented 

partial exemption regime (Teilfreistellungssätze) are to be highlighted. 

The Ministerial Draft also contains several amendments of the current GITA 

to take effect immediately upon adoption of the Act. Those amendments 

comprise, in particular, a provision for the alignment of the lump sum taxation 

(Pauschalbesteuerung) with European law as well as a prolongation of the 

current grandfathering provisions for funds (see section 2 below).  

Further it has to be highlighted that the formerly contemplated taxation of 

capital gains from the disposal of minority shareholdings (<10%) as included 

in the Discussion Draft is no longer being pursued (at least for the time being) 

and that therefore the respective provision has been deleted.  

However, the Ministerial Draft provides for a far-reaching, detrimental provi-

sion aiming at tackling structures regarding tax credit or refund of withholding 

tax on dividends under so-called cum/cum transactions. According to this 

provision, the tax credit or refund requires that the taxpayer holds the shares 

for a minimum period and bears a minimum level of economic risk (see sec-

tion 3 below). 
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1 Substantial changes of the Ministerial Draft compared 

to the Discussion Draft 

In the following, we outline certain substantial differences between the Minis-

terial Draft and the Discussion Draft. For details with regard to the basic con-

cept of the GITRA, please refer to the detailed description in our Tax Alert 

dated July 2015. The summarising graphics contained therein have been 

updated reflecting the current Ministerial Draft and are inserted at the end of 

each respective section. 

1.1 Scope of application 

The draft GITA applies to investment funds (Investmentfonds) and their inves-

tors. The definition of an investment fund is generally – with a few modifica-

tions – based on regulatory rules as specified in the German Capital Invest-

ment Code (Kapitalanlagegesetzbuch – ‘GCIC’) and, in particular, on the 

definition of investment schemes (Investmentvermögen) pursuant to Sec. 1 

para. 1 GCIC. This principle remains unchanged. 

Compared to the Discussion Draft, however, the Ministerial Draft contains 

several amendments and clarifications, respectively: 

> Investment schemes within the meaning of Sec. 2 para. 3 GCIC man-

aged by German AIFMs (AIF-Kapitalverwaltungsgesellschaften) also 

qualify as investment funds (Sec. 1 para. 2 no. 3 draft GITA). This pro-

vision refers to group-owned investment schemes where investor pro-

tection pursuant to the GCIC is not required, but which shall remain 

subject to the tax regime of the draft GITA. This corresponds to the cur-

rent legal situation. 

> The following entities do not qualify as investment funds: (i) special 

investment participation companies (Unternehmensbeteiligungsgesell-

schaften) pursuant to Sec. 1a para. 1 of the German Special Invest-

ment Company Act (Gesetz über Unternehmensbeteiligungsgesell-

schaften – ‘GSICA’), (ii) capital investment companies (Kapital-

beteiligungsgesellschaften) acquiring for the public benefit participa-

tions with own funds or by means of state aid (so-called medium-sized 

investment companies – mittelständische Beteiligungsgesellschaften) 

and REITs pursuant to the German REIT Act (Sec. 1 para. 3 no. 3 to 5 

draft GITA). The exceptions for special investment participation com-

panies and medium-sized investment companies correspond to the 

current legal situation (Sec. 1 para. 1a no. 2 and 3 GITA). According to 

the legislator’s explanatory notes, the exception for REITs is meant to 

be merely declaratory and, therefore, also corresponds to the current 

legal framework. 
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The scope of application of the draft GITA is illustrated in the following graph-

ic: 

 

1.2 Distinction between domestic and foreign Investment Funds 

The Ministerial Draft contains several changes of the legal definitions provid-

ed for in Sec. 2 draft GITA. In this regard, in particular the distinction between 

domestic and foreign investments funds has to be noted. 

According to the Discussion Draft, the seat or the management, respectively, 

of the investment fund was supposed to be decisive. In case the fund is es-

tablished under foreign laws but is managed from Germany (by a domestic 

management company or a domestic permanent establishment of a foreign 

management company), such fund was deemed to be a domestic fund. 

The Ministerial Draft, however, now provides that the distinction shall follow 

the civil law, as applicable; i.e., the distinction between domestic and foreign 

funds is determined by the civil law which the investment fund and fund rules 

or constituent documents, respectively, are subject to (Sec. 2 para. 2 draft 

GITA). This corresponds to the regulatory approach (cf. Sec. 1 para. 7 to 9 

GCIC). This change is to be welcomed as it provides legal certainty and clari-

fication, in particular for cases of cross-border fund management. 

1.3 Distinction between Investment Funds and Special Invest-

ment Funds 

The concept pursuant to which all investment schemes falling within the 

scope of the draft GITA qualify as Investment Funds remains unchanged. 

Further, if an Investment Fund meets the additional requirements of Sec. 20 

draft GITA (similar to the current catalogue of requirements for Investment 

Funds pursuant to Sec. 1 para. 1b sent. 2 GITA), it will qualify as a so-called 

Special Investment Fund. Thus, the distinction between investment funds 

on the one hand and (corporation-like and partnership-like) investment com-

panies on the other hand, which has just been introduced by the Act on the 

Adjustment of the German Investment Tax Act and Other Acts to the AIFM 

Implementation Act (Gesetz zur Anpassung des Investmentsteuergesetzes 

und anderer Gesetze an das AIFM-Umsetzungsgesetz – ‘AIFM-StAnpG’) will 

be abolished (as already provided for in the Discussion Draft). 
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In connection with the catalogue of requirements pursuant to Sec. 20 draft 

GITA, the Ministerial Draft provides for the following changes compared to the 

Discussion Draft: 

> In the future, securities will only qualify as eligible assets for Special 

Investment Funds if they meet the narrow requirements for UCITS pur-

suant to Sec. 193 GCIC (Sec. 20 para. 1 no. 4 lit. a) draft GITA). Ac-

cording to these requirements, in principle only listed securities or se-

curities traded on an organised market as well as, under certain cir-

cumstances (pursuant to Art. 2 of Directive 2007/17/EC), shares in 

closed-ended funds and financial instruments will be eligible. This is 

not in line with the current view of the BMF with regard to Sec. 1 pa-

ra. 1b sent. 2 no. 5 lit. a) GITA, according to which also those securities 

are eligible which meet the wider economic definition of securities pur-

suant to Sec. 284 para. 2 no. 2 lit. a) GCIC (cf. BMF dated 23 October 

2015, Questions on the interpretation of the GITA (Auslegungsfragen 

zum Investmentsteuergesetz), IV C 1 – S 1980-1/13/10007 :007); the 

economic definition of securities pursuant to Sec. 284 GCIC merely 

provides for fungibility and liquidity of the securities. Unfortunately, the 

Ministerial Draft does not state any reasons for this change. This 

change would result in the investment tax definition of securities pursu-

ant to Sec. 284 GCIC frequently becoming irrelevant in practice, since 

the special AIFs with fixed investment restrictions would ultimately have 

to follow the narrower investment tax provisions in order to preserve 

their tax status. The question of whether also (possibly listed) shares in 

closed-ended funds in the legal form of a partnership will be eligible is 

still unclear. 

> The general rule according to which individuals may no longer partici-

pate indirectly via partnerships in Special Investment Funds remains in 

place. The Ministerial Draft, however, now provides for certain exemp-

tions. According to these exemptions, individuals may participate in 

Special Investment Funds, if (i) they hold their participations as busi-

ness assets, (ii) the participation is required due to regulatory provi-

sions, or (iii) it is an indirect participation acquired or having been ac-

quired prior to the resolution of the German Federal Parliament on the 

GITRA. The grandfathering rule for indirect participations, however, ex-

pires on 1 January 2030. For participations acquired or having been 

acquired after 1 May 2015, the grandfathering rule will already expire 

on 1 January 2020. 
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The following graphic shows the distinction between Special Investment 

Funds and (other) Investment Funds for purposes of the draft GITA: 

 

 

1.4 Taxation at fund level 

For Investment Funds, the opaque tax regime as provided for in the Discus-

sion Draft remains conceptually unchanged, i.e., Investment Funds will be 

subject to corporate income tax pursuant to Sec. 49 of the German Income 

Tax Act (Einkommensteuergesetz – ‘GINTA’) with their German source in-

come, but will regularly not be subject to trade tax. Compared to the Discus-

sion Draft, the Ministerial Draft provides for the following amendments: 

> No qualification of capital gains pursuant to Sec. 17 GINTA as 

taxable income: Capital gains from the disposal of a relevant (≥ 1%) 

participation pursuant to Sec. 49 para. 1 no. 2 lit. e) in conjunction with 

Sec. 17 GINTA will not be subject to taxation at the level of the Invest-

ment Fund (Sec. 6 para. 2 no. 3 draft GITA). This exception aims at 

mitigating tax disadvantages for German-resident Investment Funds, 

since capital gains realised by foreign Investment Funds can usually 

not be taxed in Germany due to the applicable treaty exceptions. Not-

withstanding that aspect, it is still to be criticized that Investment Funds 

are generally excluded from the German participation exemption re-

gime (Sec. 8b of the German Corporate Income Tax Act (Körper-

schaftsteuergesetz – ‘GCITA’)), this constituting a discrimination com-

pared to a direct investment. 

> Tax exemption of Investment Funds: Secs. 8 et seq. draft GITA pro-

vide for a tax exemption of Investment Funds, to the extent certain tax-

privileged investors are participating. This in particular includes partici-

pations of non-profit, charitable or church-related investors as well as 

participations held within retirement- or pension schemes. 

A new provision is the tax exemption of Sec. 8 para. 1 sent. 2 draft 

GITA of Investment Funds for German source real estate income, if the 

investors are tax-exempt investors pursuant to Sec. 5 para. 1 no. 3 

GCITA (i.e., in particular certain pension funds, death funds and health 
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insurances) or comparable foreign institutions. The intended provision 

corresponds to the current taxation of pension funds with regard to 

German source real estate income. In this connection, however, it is lit-

tle convincing that the tax-exemption shall not apply to other tax-

exempt institutions pursuant to Sec. 5 GCITA (in particular, occupa-

tional pension schemes and professional associations). It is to be 

hoped that the legislator will amend the provisions accordingly. 

As a prerequisite for the full tax exemption of Investment Funds pursu-

ant to Sec. 9 para. 1 draft GITA, the Ministerial Draft further provides 

that the fund documentation of Investment Funds excludes the trans-

ferability of fund units and only grants the Investors redemption rights. 

This is shall safeguard that at all times only tax-privileged investors 

may participate in the Investment Fund. 

> Liability in case of unjustified tax exemption or reimbursement: 

While under the Discussion Draft mainly the Investment Fund was held 

liable for unjustified tax exemptions or reimbursements, the Ministerial 

Draft now sets forth a liability of the investors (Sec. 12 para. 1 draft 

GITA). Further, the providers of retirement and basic pension schemes 

(Sec. 12 para. 2 draft GITA) or the custodian (Sec. 12 para. 3 draft 

GITA) respectively, may be held liable in case they caused an unjusti-

fied tax exemption. Finally, the Ministerial Draft provides for a fault-

based liability of the Investment Fund’s legal representative that is es-

sentially linked to the awareness (or negligent non-awareness) of cir-

cumstances excluding the tax exemption (Sec. 12 para. 4 draft GITA). 

The aforementioned persons are jointly and severally liable; however, 

recourse is to be taken first against the investors or providers of pen-

sion schemes and thereafter against the custodian or the legal repre-

sentative, respectively (Sec. 12 para. 5 draft GITA).  

> Trade tax de minimis threshold and partial trade tax liability: Pur-

suant to the draft GITA, Investment Funds are exempt from trade tax, 

provided that their objective business purpose is limited to the invest-

ment and management of the funds for the joint account of the unit 

holders and provided that an active entrepreneurial management of the 

assets is excluded. Compared to the Discussion Draft, the Ministerial 

Draft includes two beneficial amendments in case these prerequisites 

are not met. On the one hand, a de minimis threshold has been imple-

mented according to which the trade tax exemption  remains applicable 

if the income from commercial actitvities is below 5% of the Investment 

Fund’s total income of that year (Sec. 13 para. 3 draft GITA). On the 

other hand, the Investment Fund will only be partially subject to trade 

tax, i.e., the Investment Fund with its commercial activities establishes 

a so-called commercial business and, as a result, will not be subject to 

trade tax with all its income, but only with its business income (sec. 13 

para. 4 draft GITA).  
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Special Investment Funds may under certain circumstances,  opt for a tax 

exemption; the investment-tax transparency principle and the associated 

concept of deemed distributed income will continue to apply. 

The taxation rules for Investment Funds and Special Investment Funds can 

be summarised as follows: 

 

1.5 Taxation at investor level 

At investor level, the income from Investment Funds will, in principle, only be 

subject to taxation upon distribution or disposal of the fund units.  In contrast 

to this general tax opaque principle, already the Discussion Draft provided 

that a so-called advance lump-sum amount would be subject to taxation at 

investor level; at the same time, a so-called partial exemption regime shall be 

implemented according to which income from stock funds and real estate 

funds will partially be exempted at investor level. In this respect, the Ministeri-

al Draft provides for the following changes: 

> Reduction of the advance lump-sum amount and exemptions: The 

advance lump-sum amount of 80% of the basic interest rate within the 

meaning of Sec. 203 para. 2 of the German Valuation Act (Bewertungs-

gesetz – ‘GVA’) (multiplied by the redemption price of the fund units at 

the beginning of the calendar year) as provided for in the Discussion 

Draft, has been reduced to only 70% (Sec. 15 para. 1 sent. 2 draft 

GITA). Further, certain institutions for occupational or private retirement 

provision will be exempted from the advance lump-sum amount, since 

these institutions would not be able to record tax-deductible provisions 

for premium refunds with regard to advance lump-sum amounts. This 

applies to all alternatives of the occupational pension system as well as 

life- and pension insurance products within the meaning of Sec. 20 pa-

ra. 1 no. 6 sent. 1 and 4 GINTA (Sec. 14 para. 3 sent. 2 draft GITA). 
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> Increase of the partial exemption rates: The partial exemption re-

gime aiming at reducing the income tax/corporate income tax at inves-

tor level by taking into consideration a tax burden at fund level or a 

lump-sum base as already provided for in the Discussion Draft is being 

further differentiated in the Ministerial Draft. In particular, the partial ex-

emption rates are being increased. The Ministerial Draft provides for 

the following changes compared to the Discussion Draft: 

- For stock funds (Sec. 17 para. 1 draft GITA), the general ex-

emption rate will be increased from 20% to 30%. Investors who 

are subject to the partial-income taxation regime or the partici-

pation exemption regime pursuant to Sec. 8b GCITA benefit 

from even higher exemption rates. For example, the exemption 

rate for business investors subject to income tax will be in-

creased to 60%. For institutional investors subject to corporate 

income tax an exemption rate of 80% applies, unless they qual-

ify as banks, financial services institutions or life or health in-

surance companies pursuant to Sec. 8b para. 7 and 8 GCITA. 

With regard to the aforementionend exclusions it is to be noted 

that the mere qualification of the investor as a bank, financial 

services institution or life or health insurance company (and not 

the allocation of the fund units to the trading book) is decisive. 

- With regard to the newly introduced category of the so-called 

mixed funds (Mischfonds) (i.e., investment funds investing at 

least 25% of their assets in stocks according to their fund 

rules), only half of the exemption rates for stock funds will ap-

ply. 

- In our view, the new provisions for fund-of-funds (Sec. 17 pa-

ra. 1 sent. 7 and 8 draft GITA) should be improved. According 

to these new provisions, only 51% of units in stock funds and 

only 25% of units in mixed funds are deemed to qualify as stock 

at the level of the fund-of-funds. As a result, a fund-of-funds 

e.g. holding on the one hand fund units in three stock funds 

which invest, according to their fund documentation, entirely in 

shares, and on the other hand maintaining EUR 1 as a cash re-

serve, would not qualify as a stock fund pursuant to Sec. 17 pa-

ra. 1 draft GITA (but only as a mixed fund), unless the investor 

is able prove that the relevant thresholds were actually exceed-

ed (Sec. 17 para. 3 draft GITA). Therefore, in our view it would 

be preferable if the relevant quota was determined on the basis 

of the investment limits provided for in the fund documentation 

of the target funds so that e.g. the fund units of a target stock 

fund investing according to its fund documentation a minimum 

of 75% of its assets in stock would qualify as shares in an 

amount of 75%. 

- Compared to the Discussion Draft, the exemption rate pursuant 

to Sec. 17 para. 2 draft GITA for fund units in German source 
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real estate funds will increase from 40% to 60% and for for-

eign real estate funds from 60% to 80%. The provisions per-

taining to real estate funds-of-funds are similarly problematic as 

those pertaining to stock funds (see above).  

- Further, a new provision has been introduced pursuant to which 

a disposal of the fund units will be deemed to have taken place 

if the applicable exemption rates change (Sec. 17 para. 4 draft 

GITA). Even though the capital gains are deemed to be realised 

only upon the actual disposal (i.e., insofar a deferred taxation 

applies), this provision may require time-consuming and com-

plex calculations which, inter alia, show that the objective of a 

simplification of the GITA will only be achieved to a very limited 

extent.   

- Finally, it has to be considered that the exemption rates pursu-

ant to the Ministerial Draft are in principle also applicable at in-

vestor level for trade tax purposes. However, only 50% of the 

relevant exemption rate shall apply for trade tax purposes 

(Sec. 17 para. 6 draft GITA).  

With regard to investors in Special Investment Funds, the investment-tax 

transparency principle will continue to apply. The concept of distributed and 

deemed distributen income will be maintained. The following amendments by 

the Ministerial Draft should in particular be noted:  

> Definition of deemed distributed income: The Discussion Draft pro-

vided that capital gains from the disposal of capital receivables 

(Kapitalforderung) pursuant to Sec. 20 para. 2 sent. 1 no. 7 GINTA are 

only subject to taxation upon distribution. Also so-called financial inno-

vations should be subject to that privilege. At the same time, only 90% 

of the privileged capital gains should benefit from such privilege 

whereas 10% qualified as deemed distributed income. Apparently, this 

provision is no longer being pursued. According to the Ministerial Draft, 

also capital gains from the disposal of financial derivatives will general-

ly not qualify as deemed distributed income, unless such capital gains 

are to be regarded economically as a substitute for interest or divi-

dends (Sec. 27 para. 2 no. 2 draft GITA). This especially aims at pre-

venting schemes realising profits from futures or financial derivatives 

although from an economic point of view these are interest or dividends 

(e.g., by way of a swap transaction with a bank). At the same time, the 

privileged capital gains remain fully tax-free at the level of the Invest-

ment Fund and not only in an amount of 90%. 

> Time limit for the fund privilege: The rule that certain income (in 

particular, capital gains) does not qualify as deemed distributed income 

will be limited to 15 financial years since realisation. Accordingly, capi-

tal gains that have been retained tax-free are considered as deemed 

distributed income to the extent they exceed the losses of the preced-

ing years and have not been distributed by the end of the 15
th
 financial 

year or in the preceding financial years (Sec. 27 para. 5 draft GITA). 
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> Combined deals: A provision regarding the treatment of so-called 

package deals will be included in Sec. 30 para. 2 sent. 3 draft GITA. 

Package deals mean counter transactions (gegenläufige Ges-

chäftsvorfälle) where tax-deductible losses from futures and tax-free 

capital gains in the same amount are intended (so-called bull-/bear 

structures). To preclude such effect, losses from financial derivatives 

incurred in connection with  such package deals shall be directly de-

ducted from the corresponding capital gains. 

> Application of the participation exemption regime: The Discussion 

Draft provided for the non-application of the participation exemptions 

pursuant to Sec. 3 no. 40 GINTA and Sec. 8b GCITA at investor level. 

This fortunately was now adjusted to the effect that participation ex-

emptions will in principle remain applicable on the basis of the criteria 

of a (deemed) direct investment. For German source participation in-

come (dividends) of the Special Investment Fund attributed directly to 

the investors due to an exercise of the transparency option, this treat-

ment results from Sec. 23 para. 1 sent. 3 et seq. draft GITA. Apart from 

that (i.e., for capital gains and foreign dividends), this treatment results 

from Secs. 25 para. 1 sent. 3, 32 para. 1 draft GITA, whereby a prior 

tax burden (steuerliche Vorbelastung) pursuant to Sec. 32 para. 2 draft 

GITA will be required for the application of the participation exemptions. 

The application of Sec. 8b GCITA on dividends received via a Special 

Investment Fund is generally only possible for distributing companies 

within the meaning of Sec. 20 para. 1 no. 6 sent. 2 draft GITA (i.e., in 

particular real estate companies), as Special Investment Funds may 

otherwise hold only less than 10% of the capital and thus cannot meet 

the requirements of Sec. 8b para. 4 GCITA. For investors pursuant to 

Sec. 3 no. 40 sent. 3 et seq. and Sec. 8b para. 7 or 8 GCITA, participa-

tion exemptions are excluded (see above). For trade tax purposes, the 

participation exemptions are to be considered only as an exception 

(Sec. 32 para. 7 sent. 1 and 2 GITA). 

> Valuation of the Special Investment Fund’s assets: The Ministerial 

Draft provides for a very detailed provision in Sec. 35 draft GITA to the 

extent that the fund will be obliged to determine a certain amount of its 

assets to be exempted from tax on each valuation date. This compris-

es, inter alia, the fund’s gains realised as built-in gains from stocks (Ak-

tiengewinn), the fund’s gains from the relevant partial exemption re-

gime (Teilfreistellungsgewinn) as well as the fund’s realised and built-in 

gains from real estate (Immobiliengewinn). This provision resembles 

the current Sec. 8 GITA taking into account the amendments by the 

GITRA (in particular, the new partial exemption regime). This provision, 

however, certainly does not constitute a simplification of the GITA and 

of the ongoing obligations of the Special Investment Funds. 
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The taxation rules at investor level can be summarised as follows: 

 

 

2 Amendments of the current GITA to enter into force 

immediately 

2.1 Notification regarding indicators for tax structuring schemes 

According to Sec. 5 para. 1 sent. 1 no. 3 sent. 1 GITA, Investment Funds are 

obliged to have the correctness of their tax bases reviewed and confirmed by 

a tax adviser, auditor or comparable professional by way of a so-called con-

firmation certificate (Richtigkeitsbescheinigung). The confirmation certificate 

has to be published in the Federal Gazette (Bundesanzeiger) together with 

the tax bases.  

By way of amendment of sentence 1, the Ministerial Draft provides that the 

named professionals will be obliged to state in the confirmation certificate 

whether they have observed indications for structuring schemes serving tax 

mitigation, tax avoidance or the realisation of unjustified tax refunds at the 

level of the Investment Fund, investors or third parties. According to the Min-

isterial Draft’s explanatory notes, the professional is not obliged to assess the 

relevant scheme from a tax perspective, i.e. the professional is in particular 

not obliged to assess whether the prerequisites of an abusive use of legal 

structuring options pursuant to Sec. 42 of the German General Tax Code 

(Abgabenordnung – ‘GGTC’) are met. Still, the respective audit obligation is 

highly problematic in our view, since its wording is very extensive and vague. 

Naturally, many of the companies’ measures (also) serve tax optimisation; the 

management’s or board’s duty of care generally requires a review of the tax 

effectiveness of a contemplated measure. The objective of tax optimisation in 
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itself, however, does not constitute an abusive use of legal structuring op-

tions. Furthermore, the tax consequences of tax structuring schemes at the 

level of third parties should generally not be included in the scope of this au-

dit. 

2.2 Implementation of the ECJ decision dated 9 October 2014 (C-

326/12), van Caster and van Caster 

According to the ECJ decision dated 9 October 2014 (C-326/12) in Case “van 

Caster and van Caster“, the investment-tax lump sum taxation (penalty taxa-

tion) pursuant to Sec. 6 GITA is not consistent with Art. 63 of the Treaty on 

the Functioning of the European Union (‘TFEU’), since this provision does not 

allow the taxpayer to present documents or information on the basis of which 

the actual (lower) amount of income could be evidenced. In response, the 

Ministerial Draft provides for the insertion of a new Sec. 6 para. 2 GITA. This 

new provision gives the taxpayer the possibility to prove the actual (lower) 

amount of income. The  penalty taxation will not be applied if the taxpayer 

declares the actual tax bases (i.e., minimum information pursuant to Sec. 5 

para. 1 sent. 1 no. 1 with the exception of lit. c) and f) GITA) and proves their 

correctness. The penalty taxation will continue to be applied if the taxpayer 

merely declares estimated tax bases. Substance-wise, this new provision is 

limited to EU Investment Funds. This provision thus essentially establishes 

the administrative practice as already applied on the basis of the BMF circular 

dated 4 February 2015, IV C 1 – S 1980-1/11/10014 :005, Federal Tax Ga-

zette (Bundessteuerblatt) Part I, p. 135 (last amended by circular dated 

28 July 2015). As regards timing, this new provision pursuant to the new 

Sec. 22a GITA will be applicable to all cases not yet finally assessed.  

2.3 Grandfathering 

The current fund grandfathering for existing funds pursuant to which funds 

may be subject to the former fund rules until the end of the financial year end-

ing after 22 July 2016 will – as expected – by extended until 31 December 

2017 by a respective amendment of Sec. 22 para. 2 sent. 1 GITA. This is 

intended to prevent Investment Funds possibly being subject to three different 

taxation regimes in the course of a few months (e.g., in case of the fund 

grandfathering expiring during 2017, then the current GITA being applied and 

on 1 January 2018 the draft GITA taking effect). 

3 Tightening of the prerequisites for a tax credit or re-

fund of withholding tax (Kapitalertragsteuer) 

Further to the amendments of the German investment tax law, the Ministerial 

Draft provides for significant tightenings with regard to the prerequisites for a 

tax credit or refund of withholding tax on dividends. This especially aims at 

reducing so-called cum-/cum transactions under which in particular foreign 

institutional investors sell or lend their shares during the dividend season to a 

German resident taxpayer entitled to a tax credit or refund in order to avoid a 

definite withholding tax burden. Ultimately, this new provision will probably 

also affect many other scenarios due to its extensive scope.  
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Therefore, the tax credit or refund pursuant to the new Sec. 36 para. 2a draft 

GINTA shall in the future require that the taxpayer is the legal and beneficial 

owner (zivilrechtlicher und wirtschaftlicher Eigentümer) of the securities dur-

ing a period of 45 days prior to and after the due date of income (divi-

dends/interest) derived from the relevant securities (so-called minimum hold-

ing period, cf. Sec. 36 para. 2a draft GINTA). This minimum holding period, 

however, will only include such days where the taxpayer did bear at least 

30% of the risk of changes in value (Wertveränderungsrisiko) (cf. Sec. 36 

para. 2a sent. 2 draft GINTA). This is meant to prevent a transfer of mere 

ownership to a taxpayer entitled to a tax credit or refund, while the economic 

risk caused by other transactions (e.g. option- or futures contracts) continues 

to remain with the former owner of the shares or is being transferred to a third 

party. 

Finally, in case a taxpayer does not meet the holding requirements pursuant 

to sentence 1, but is exempt from withholding tax and entitled to refund, a 

notification and tax payment obligation applies (Sec. 36 para. 2a sent. 3 draft 

GINTA). This in particular aims at preventing tax evasion by the transfer of 

shares to tax-exempt individuals. This provision is meant to include in particu-

lar investment funds and hedge funds.  

However, the provisions of Sec. 36 para. 2a sent. 1 to 3 draft GINTA do not 

apply pursuant to its sentence 4, if the dividends on shares do not exceed 

EUR 20,000 in the assessment period or if the taxpayer has been the legal 

and beneficial owner for more than one year (i.e., regardless of the amount of 

the value risk borne).  

Further, a general provision is being introduced in Sec. 36 para. 2 no. 2 

sent. 5 draft GINTA, according to which a credit for income tax on capital 

gains levied by way of tax deduction is excluded if such credit would lead to 

tax evasion (Sec. 36 para. 2 no. 2 sent. 5 draft GINTA). However, the ques-

tion arises which scenarios are meant to be covered by this provision that are 

not already covered by the general anti-abuse provision (allgemeine Miss-

brauchsvorschrift) of Sec. 42 GGTC or the special provision in Sec. 36 pa-

ra. 2a draft GINTA. 

As regards timing, the provisions shall be applicable for the first time on in-

come accruing as of 1 January 2016 (Sec. 52 para. 35a draft GINTA). In our 

view, there are good reasons to doubt that this actually constitutes a constitu-

tionally permissible retroactive effect (verfassungsrechtlich zulässige unechte 

Rückwirkung). 

4 Conclusion 

As expected, the BMF did not change the new general investment tax law 

concept as provided for in the Discussion Draft. The Ministerial Draft merely 

contains clarifications and modifications without changing the basic concept, 

in particular the introduction of an opaque taxation regime for Investment 

Funds. The general criticism in this respect is therefore to be upheld. 
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The amendments provided for by the Ministerial Draft, however, are, at least 

partially, quite welcome. This in particular includes the reduction of the ad-

vance lump-sum amount and the increase of the partial exemption rates. 

Equally welcome is the new provision regarding the distinction between do-

mestic and foreign Investment Funds (applicable civil law is decisive), the 

treatment of Investment Funds for trade tax purposes (partial tax liability, de 

minimis threshold) as well as Investment Funds no longer being subject to 

income tax with regard to capital gains pursuant to Sec. 17 GINTA. With re-

gard to Special Investment Funds, in particular the amended definition of 

deemed distributed income (privileged income can be fully and not only 90% 

retained tax-free) and the application of the participation exemptions at inves-

tor level should be noted. 

However, the Ministerial Draft also leaves behind a number of unresolved 

questions. It is particularly unclear why the tax exemption for Investment 

Funds with regard to German source real estate income should be limited to 

scenarios where the investors qualify as tax-exempt investors pursuant to 

Sec. 5 para. 1 no. 3 GCITA (in particular, certain pension funds, death funds 

and health insurances). This tax exemption should be extended to other tax-

exempt investors (e.g. occupational pension schemes). Further, the fact that 

privileged units in stock/real estate funds are only partially taken into consid-

eration at fund-of-funds level for purposes of determining the partial exemp-

tion rates is not appropriate in our view. For Special Investment Funds it was 

unexpected and is rather hard to understand why only securities pursuant to 

Sec. 193 GCIC should in the future be eligible.  

More generally, the amendments by the Ministerial Draft are even less suited 

to reach the objective of a more simplified investment tax law. Rather, the 

Ministerial Draft further increases complexity by e.g., with regard to Invest-

ment Funds, providing for a deemed disposal in case of a change of the ap-

plicable partial exemption rate, and, with regard to Special Investment Funds, 

imposing a requirement to determine built-in gains from stocks (Ak-

tiengewinn), gains subject to a partial exemption regime (Teilfreistel-

lungsgewinn) as well as realised and built-in gains from real estate (Immo-

biliengewinn). 

The new provision by which the prerequisites for tax credits and refunds is 

significantly tightened constitutes a very extensive and fundamental change 

which will probably have substantial and currently not even foreseeable ef-

fects on the German stock markets. 
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