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On 11 November 2016 the German Federal Ministry of Finance (BMF) has issued a circular 
letter on the attribution of economic ownership (sec. 39 AO) in case of stock-lending and 
other securities transactions. The circular letter was eagerly awaited, particularly in view of 
the tax treatment of so-called cum/cum-transactions. The BMF circular mainly deals with the 
interpretation of the criteria for the allocation of economic ownership in stock lending 
transactions established by the German Federal Tax Court (BFH) in its judgement dated  
18 August 2015 (in this regard please also refer to the recent decision of the Lower Tax 
Court Nuremberg dated 11 August 2016). 

The BMF circular can be downloaded here in the original German version as well as an 
English translation prepared by us. 

The attribution of economic ownership is of particular importance for stock transactions over 
dividend record date, as it determines the attribution of dividend income and hence the 
entitlement to credit dividend withholding tax. Typically, these transactions are aimed at 
transferring the economic ownership to the borrower/acquirer of the stock. 

Simplified, according to the BMF circular the following shall apply for securities lending 
transactions: As a general rule the economic ownership transfers to the borrower. Dividends 
distributed during the lending period shall hence be attributed to the borrower for tax 
purposes, who shall be entitled to credit the dividend withholding tax. 

As an exception to this rule, the economic ownership shall according to the BMF’s view 
remain with the lender, if the ownership position of the borrower appears to be of a merely 
formal nature. In case of a holding period of less than 45 days, the borrower shall bear the 
burden of proof that this is not the case. In this respect, the following criteria shall be 
considered in an overall assessment (and indicate that the economic ownership remains with 
the lender; for further details cf. BMF circular under II.): 

 Calculation of the overall remuneration based on tax advantages; 

 No liquidity advantages of the borrower, as compensation payments are to be made 
simultaneously with the receipt of dividends and in the same amount as the 
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dividends; 

 The exercise of voting rights by the borrower is either contractually 
excluded/restricted or of no relevance; 

 There are short term termination rights of the lender or there is no possibility for the 
borrower to utilise the securities in a commercially reasonable way. 

On the positive side the BMF states that, irrespective of the above criteria, a positive pre-tax 
return for the borrower from the transaction indicates the attribution of economic ownership to 
the borrower. In this case, the German general anti tax abuse rule (sec. 42 AO) shall also not 
apply. 

The above principles shall apply analogously to other securities transactions, where the 
transfer of impairment risks may be questionable. Besides repo transactions this likely 
includes spot transactions which are hedged with e.g. futures or total return swaps. 

Evidently, the BMF circular primarily targets tax arbitrage transactions, where the borrower 
could – based on the former (and no longer applicable) tax law – receive tax exempt dividend 
income, but at the same time deduct compensation payments as business expenses, thereby 
deriving tax advantages. The judgement of the BFH dated 18 August 2015 related to such a 
case. In contrast, typical cum/cum-transactions by banks are characterised by positive pre-
tax returns for the borrowers. In addition, the above-mentioned tax arbitrage possibilities do 
not exist given that dividend income of banks is fully taxable. Nevertheless, we recommend 
to review stock transactions that were executed over the dividend record date in view of the 
criteria established by the BMF circular. 

The BMF circular is particularly relevant for open cases until 31 December 2015. As of  
1 Januar 2016, in addition to the acquisition of economic ownership the possibility to credit 
dividend withholding requires the fulfilment of the strict conditions set forth in  
sec. 36a EStG. 
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This publication is intended merely to highlight issues and not to be comprehensive, nor to provide legal advice. Should you 
have any questions on issues reported here or on other areas of law, please contact one of your regular contacts, or contact 
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the editors. We currently hold your contact details, which we use to send you newsletters such as this and for other 
marketing and business communications. 
We are also using new technology to track when you receive and read marketing communications from us. We will use the 
information gathered to improve the service, relevance, and quality of communications provided to you. We use your details 
for our own internal purposes only. This information is accessible by our offices worldwide and our associated firms. 
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marketing communications, please let us know by emailing us at linklaters.germany@linklaters.com. 
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