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Tax Alert. BMF-Circular regarding the VAT 
Exemption of Investment Management Services 
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Modification of Articles 4.8.9 and 4.8.13 of the German VAT 

Guidelines (Umsatzsteuer-Anwendungserlass – ‘UStAE’) 

 

Currently, Sec. 4 no. 8 lit. h of the German VAT Act (Umsatzsteuergesetz – 

‘UStG’) exempts the management of investment funds within the meaning of 

Sec. 1 para. 1b sent. 2 of the German Investment Tax Act 2004 

(Investmentsteuergesetz 2004 – ‘InvStG 2004’). This exemption currently 

mainly benefits UCITS-funds, as well as AIF that are considered to be 

investment funds pursuant to the grandfathering provisions of Sec. 22 para. 2 

InvStG 2004. Under the previous version of the Act, all other AIF are not 

covered by the exemption.  

With effect of 1 January 2018, Sec. 4 no. 8 lit. h UStG will be amended by the 

German Investment Tax Reform Act (Gesetz zur Reform der 

Investmentbesteuerung – ‘InvStRefG’). In future, the tax exemption will include 

“undertakings for collective investment in transferable securities (UCITS)” 

(Organismen für gemeinsame Anlagen in Wertpapieren – ‘OGAW’) within the 

meaning of Sec. 1 para. 2 of the German Capital Investment Code 

(Kapitalanlagegesetzbuch – ‘KAGB’), the management of Alternative 

Investment Funds (‘AIF’) within the meaning of Sec. 1 para. 3 KAGB which are 

comparable to UCITS, and the management of pension schemes 

(Versorgungseinrichtungen) within the meaning of the German Insurance 

Supervision Act (Versicherungsaufsichtsgesetz – ‘VAG’). The extension to 

comparable AIF is based on the respective case law of the ECJ (in particular, 

the ECJ dated 9 December 2015, Case C-595/13, Fiscale Eenheid X). 

Comparability Criteria 

It is not possible to discern from the Act, the basis on which the criteria for 

comparability of AIF is to be determined. The German Federal Ministry of 

Finance (Bundesfinanzministerium – ‘BMF’) now takes account the 

comparability criteria contained in the legislator’s reasoning with regard to the 

InvStRefG, which in turn have been extracted from the relevant ECJ case law. 

These criteria which have to be met regularly and cumulatively, are in 

particular: (i) comparable state supervision, (ii) approach of the same investor 

group, (iii) the same competitive conditions, (iv) issue of ownership interests to 
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several investors, (v) dependence of income on investment results, (vi) the 

entitlement of shareholders to participate in the profits as well as bearing the 

investment risk, and (vii) an investment in accordance with the principle of risk 

diversification. 

Compared to the prior draft version, the BMF now details the individual criteria 

to some extent – a fact, however, that often does not lead to the expected 

clarification. 

> With respect to the comparable state supervision, the BMF states that 

AIF which are regulated pursuant to the KAGB “basically” fulfil the 

comparability. The meaning of this restriction, however, remains unclear. 

> Another critical aspect is the fact that the BMF names retail investors in 

the context of the same investor group, and does so by referring to the 

respective ECJ case law. In our view, the quoted judgments do not allow 

for an establishment beyond doubt of the fact that a comparability shall 

only be given if the respective fund addresses retail investors. Even if 

the ECJ sees the objective of an exemption, inter alia, to facilitate 

investments in investment funds for retail investors, this does not 

necessarily lead to the conclusion that AIF whose units are held by 

institutional investors do not belong to the tax-privileged investment 

funds. To the contrary: in the Case C-595/13, Fiscale Eenheid X (margin 

no. 34), the ECJ no longer refers to the retail investor, but recognises 

the purpose of the rule in enabling investors a VAT-free investment via 

UCITS. Units in UCITS, however, may be held by retail investors and 

wholesale investors alike.  

> AIF are considered to be subject to comparable competitive 

conditions if they are subject to comparable obligations and controls. 

The meaning of this provision, however, is not immediately obvious. At 

least the term “obligations” cannot cover redemption obligations of the 

fund, since elsewhere the BMF expressly clarifies that also closed-

ended funds may be tax-privileged if they meet the comparability criteria 

(see above). And the term “control” cannot refer to state supervision, as 

state supervision constitutes a comparability criterion of its own.  

> With respect to the principle of risk diversification, the BMF follows the 

legal presumption of Sec. 26 no. 3 sent. 2 InvStG 2018, according to 

which, in deviation to the quoted provision, the principle of risk 

diversification is considered to be fulfilled if the investment is made in at 

least three assets of differing investment risks. It would have been 

preferable if in this context, the BMF had also considered indirect 

diversification as sufficient (analogous to Sec. 26 no. 3 sent. 3 InvStG, 

but with the term “assets” taken from Sec. 1 para. 1b sent. 2 no. 4 

InvStG 2004 instead of the term “investment fund” when referring to the 

intermediary unit).  
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Special Provisions for Specialised AIF within the Meaning of Sec. 284 

KAGB 

As expected by the fund industry, the catalogue of criteria is somewhat 

alleviated by the fact that, irrespective of whether they (i) approach the same 

investor group, (ii) are subject to the same competitive conditions and (iii) issue 

ownership interests to several investors, open-ended German specialised 

AIF with fixed investment terms pursuant to Sec. 284 KAGB as well as 

comparable EU investment funds and foreign AIF, may still constitute tax-

privileged investment funds. Unlike provided for in the draft, this applies 

irrespective of the fund’s qualification under the InvStG 2018 as investment 

fund (Chapter 2) or as specialised investment fund (Chapter 3).  

It is subject to a case-by-case assessment to determine to which extent the 

other funds laid down in the KAGB will also fall under the exemption. 

Closed-ended Funds may also be tax-privileged 

In this context, it has to be taken into account that according to the view of the 

BMF, closed-ended funds may also be managed tax-free, provided they meet 

all the aforementioned comparability criteria. In this context, the BMF-Circular 

refers to the relevant older case law of the ECJ (EJC dated 28 June 2007, Case 

C-363/05, JP Morgan Fleming Claverhouse Investment Trust). This reference 

is consistent since the ECJ has, in the past, not subjected the tax exemption to 

the question of whether a fund is open-ended or closed-ended. In case of 

closed-ended mutual funds, there are good chances, in our view, that the 

comparability assessment will ultimately be successful. 

Further Aspects 

From now on, activities relating to the the actual management of held real 

estate are expressly listed as non-tax-exempt management activities (with 

reference to ECJ Case Fiscale Eenheid X). For the rest, however, the tax 

exemption will not be subjected to the type of managed assets. 

The BMF does not comment on the question of whether, and to what extent, 

tax exemption for the management of pension schemes 

(Versorgungseinrichtungen) will also include the management of provident 

funds (Unterstützungs-kassen). The latter has become doubtful following the 

BFH decision dated 26 July 2017 (case no. XI R 22/15, BFH/NV 2017, 

p. 1567). The amendments to Art. 4.8.13 para. 22 UStAE are of a merely 

editorial nature and bring the decree on the current status of the VAG.  

Temporal Scope of Application 

The BMF-Circular is applicable to revenues made after 31 December 2017. 

The BMF does not object to entrepreneurs appealing to the principles of this 

Circular when they refer to the ECJ judgment dated 9 December 2015, Case 

595/13, Fiscale Eenheid X, as well as to Art. 135 para. 1 lit. g of the VAT 

System Directive, when applying for a tax exemption of their services for 

revenues made prior 1 January 2018. However, if, in the past, entrepreneurs 

have invoiced their management services in VAT invoices, such invoices would 

have to be duly amended. This is necessary because the tax is displayed within 
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the original invoice and is therefore due pursuant to Sec. 14c para. 1 UStG. 

Only after correction and repayment of the collected tax amount to the 

beneficiary (investor) will the tax office reimburse the notified and paid VAT to 

the entrepreneur.  

Finally, attention should be drawn to the most recent VAT Committee 

discussions at EU level regarding the scope of tax exemption of Art. 135 

para. 1 lit. g of the VAT System Directive, which Sec. 4 no. 8 lit. h transposes 

into national law. The relevant working papers of the VAT Committee suggest 

that the member states interpret the tax exemption and implement it into 

national law in very different ways. Against this backdrop, it cannot be excluded 

in the BMF-Circular which has now been published and will be adjusted soon.  
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