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Arbitration Alert: 

The new 2018 DIS Arbitration Rules 

 

 
The German Institution of Arbitration (Deutsche Institution für Schiedsgerichts-

barkeit e.V. – DIS) has thoroughly revised its arbitration rules. The revision 

aims at modernising the rules and adjusting them to international standards; 

the previous version has been in force since 1998. The new DIS Arbitration 

Rules focus on efficiency, transparency and flexibility and will enter into force 

on 1 March 2018. 

 

1 Modernisation and internationalisation 

Some amendments are meant to adjust the rules to the conditions of 

modern electronic legal communication: the electronic form shall now 

be used for the majority of submissions pursuant to Article 4 of the DIS 

Rules. However, at least requests for arbitration must still be submitted 

in paper form. At the same time it is made clear that ex parte commu-

nication is not permissible. 

Besides, Articles 4.7 to 4.9 now contain rules on the calculation of time 

limits. These provide, like the ICC Rules, for an extension of the time 

limit in case of public holidays. Similar to German statutory arbitration 

law, a submission is deemed to have been received from the date on 

which it would have been expected to be received in the ordinary course 

of the process of transmission. 

In addition and in line with the purpose to internationalise the rules, the 

President in international proceedings, if nominated by the Appointing 

Committee, must be of a nationality different from that of any party, cf. 

Article 12. 

Pursuant to Article 26 of the new DIS Rules, the obligation to encour-

age amicable settlements (which is modelled on the German Code of 

Civil Procedure) only applies if no party objects thereto. For interna-

tional proceedings, which often involve parties and jurisdictions that are 

unaware of such an endeavour to encourage amicable settlements, this 

is a welcome modification. 
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2 Efficiency 

The new DIS Rules clearly reflect the intention to make arbitration more 

efficient and hence more attractive and cost-effective for the parties. To 

this end, a number of new control mechanisms have been introduced 

such as new time limits, procedural management techniques, and cost 

sanctions in the event of delays. 

2.1 Regulations on time limits 

The new rules include numerous new regulations on time limits that are 

meant to enhance efficiency and to streamline the proceedings: 

• Pursuant to Article 7, the Respondent shall notify the DIS in writing 

about the nomination of an arbitrator, the seat of the arbitration, the 

language of the arbitration and the rules of law applicable to the 

merits within 21 days after receipt of the Request. The new regula-

tion ensures that the Respondent must become active right from 

the outset and can no longer wait and see until the arbitral tribunal 

is constituted and has set a time limit. 

The actual Answer to the Request must be filed within 45 days. An 

extension of the time limit can be granted up to a maximum of 

30 days upon request of the Respondent. This maximum limit is 

meant to increase efficiency just as the circumstance that the arbi-

tral tribunal has at its disposal the submissions of both parties when 

it is constituted, or immediately thereafter. 

On balance, the new time limits expedite the initial exchange of ar-

guments between the parties and the process of constituting the 

arbitral tribunal (for comparison: Article 30 of the ICC Rules pro-

vides for a time limit of 30 days for the Answer). 

• A potential counterclaim shall also be filed together with the Answer, 

cf. Article 7.5. This corresponds to Article 5.5 of the ICC Rules, 

which is, however, a mandatory provision. 

• By signing a declaration in which they state that they are impartial 

and independent, the respective arbitrator candidates shall addi-

tionally confirm that they will be available (Article 9), a fact that also 

enhances arbitration efficiency. 

• A time limit of 14 days from obtaining knowledge of the reason for 

challenging an arbitrator applies to any challenge of an arbitrator 

(Article 15). The time limit for the challenge is hence far shorter than 

that provided for by the ICC Rules (cf. Article 14 of the ICC Rules: 

30 days). 

• If the arbitral tribunal is comprised of three arbitrators, the co-arbi-

trators shall jointly nominate the President of the arbitral tribunal 

within 21 days after being requested to do so by the DIS (Article 12). 

The previous version provided for a longer time period of 30 days. 
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• Likewise, the possibility of consolidating arbitrations pursuant to Ar-

ticle 8, provided all parties consent to the consolidation, increases 

arbitration efficiency. However, pursuant to Article 10 of the 

ICC Rules, consolidation is even possible without the parties’ con-

sent if all of the claims in the arbitrations are made under the same 

arbitration agreement or the arbitrations are between the same par-

ties, the disputes in the arbitrations arise in connection with the 

same legal relationship, and the Court finds the arbitration agree-

ments to be compatible. 

• Pursuant to the new DIS Rules, the final award shall in principle be 

issued within three months after the last hearing or the last author-

ised submission, cf. Article 37 (previously: within a reasonable time 

period). Again, a period was selected that is only half as long as that 

stipulated in the ICC Rules (cf. Article 31.1 of the ICC Rules: within 

six months). This regulation was highly disputed because in the 

event of complex proceedings or an arbitrator’s absence due to va-

cation or illness, the arbitral tribunal could come under severe time 

pressure. 

2.2 Procedural management techniques 

Article 27 prescribes new procedural management techniques and 

measures, part of which have already been best practice: 

• For example, a case management conference shall in principle be 

held within 21 days after the arbitral tribunal is constituted. 

• Moreover, it is a compulsory topic for the management conference 

to discuss the possibility of expedited proceedings. Hence, a com-

promise between opt-in and opt-out regulations was chosen for ex-

pedited proceedings. On the one hand, this ensures that the possi-

bility of expedited proceedings is not missed because no opt-in 

takes place. On the other hand, the solution is more flexible than an 

opt-out procedure so that the particularities of the specific case can 

be taken into account. 

• During or as soon as possible after the conference, a procedural 

order shall be issued, and a procedural timetable shall be drawn up. 

2.3 Cost burden in the event of delay 

Pursuant to Article 33, the arbitral tribunal may take into account in its 

costs decision whether and to what extent the parties have contributed 

to an efficient conduct of the arbitration. 

As a result of the three-month period for issuing the final award speci-

fied in Article 37, the DIS is also given the right to reduce, in its discretion, 

the fee of one or more arbitrators in the event of delays. 
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3 Transparency 

The revised rules extend the powers of the DIS in manifold respects in 

order to enhance transparency through an independent supervisory au-

thority. However, in this context the revisers also paid attention to the 

fact that the parties’ autonomy is not excessively restricted. Here, 

again, what has largely been usual practice has now been codified. 

3.1 In relation to the arbitrators 

Pursuant to Article 9.4, the arbitrators shall disclose any facts and cir-

cumstances that could cause “a reasonable person in the position of a 

party to have doubts” as to their impartiality and independence. The 

previous version only spoke of “doubts”, and in part there was support 

for an interpretation of this term that included the connotation “justified” 

or, at least, “plausible” along the same lines as Article 12 (1) of the UN-

CITRAL Model Law. Article 11 of the ICC Rules refers to “reasonable 

doubts”. 

In the event of a three-member arbitral tribunal, Article 12 provides for 

the fact that as a rule, the co-arbitrators jointly nominate the President. 

It is only in cases where this procedure is unsuccessful that the Ap-

pointing Committee of the DIS selects the President. This constitutes a 

major difference between the DIS Rules and the ICC Rules, which stip-

ulate in Article 12.5 that in principle, the Court appoints the President. 

Should the parties have agreed on another procedure, the nomination 

is, however, subject to the confirmation of the ICC Secretary General. 

Hence, in this regard the ICC Rules grant the parties less autonomy. 

In view of the enlarged scope of responsibility conferred to the DIS, the 

new DIS Rules additionally provide for a board, the “Arbitration Coun-

cil”, which will take major procedural decisions: 

• In order to create a certain level of supervision and higher transpar-

ency, the Arbitration Council decides upon any challenge of an ar-

bitrator filed by a party pursuant to Article 15. In the previous ver-

sion, this fell within the scope of responsibility of the arbitral tribunal; 

Article 14 of the ICC Rules stipulates that the Court is in charge of 

such matters. 

• Pursuant to Article 16 of the new DIS Rules, the Arbitration Council 

is now also authorised to remove an arbitrator from office under ex-

treme circumstances. If an arbitrator’s mandate is terminated, a re-

placement arbitrator is appointed. In such case, the same process 

that was used for the initial appointment of the replaced arbitrator 

shall be followed. However, similar to what is been provided for in 

the ICC Rules (cf. Article 15, in which case this rests with the Court), 

the Arbitration Council may determine, after consultation with the 

parties and the remaining arbitrators and having taken into account 

any circumstances of the case, that a different process pursuant to 

these Rules shall apply. The arbitral tribunal, once reconstituted, 

shall continue the proceedings without repeating any part thereof, 
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unless the parties agree otherwise or the arbitral tribunal considers, 

after consultation with the parties, that repeating any part of the pro-

ceedings is necessary. 

Finally, pursuant to Article 39, the DIS reviews the arbitral award. The 

arbitral tribunal shall send a draft of the award to the DIS for review, 

and the DIS may perform a review for defects of form. The intention 

underlying this approach is different from the scrutiny provision in Arti-

cle 34 of the ICC Rules. The right to review the form is a right but not 

an obligation of the DIS, and the arbitral tribunal shall remain exclu-

sively responsible for the content of the award. 

3.2 In relation to multi-party arbitration 

The new regulations on multi-party arbitration clearly demonstrate that 

the DIS gives priority to the principle of party autonomy: the invariable 

and exclusive starting point is the intention of the parties, considera-

tions of expediency on the part of the arbitral tribunal must be disre-

garded, and preliminary decisions on questions of jurisdiction on the 

part of the DIS have not been envisaged either. As a result, if multiple 

parties are involved in an arbitration agreement, there is still a need to 

agree on specific regulations in the arbitration clause, if the parties do 

not want to rely on subsequent agreements. 

Both multi-contract arbitration governed by Article 17 and multi-party 

arbitration governed by Article 18 are only an option if all parties have 

agreed or subsequently agree thereto. Although the joinder of addi-

tional parties is possible by filing an additional request for arbitration 

until the arbitral tribunal is constituted, thereafter this also requires the 

consent of all parties (Article 19). If the preconditions are a matter of 

dispute, the arbitral tribunal shall decide in all cases. 

Pursuant to Article 20, in multi-party arbitrations with three-member arbi-

tral tribunals the arbitrators are generally nominated jointly. If a single 

Claimant or a single Respondent does not nominate a co-arbitrator, 

such co-arbitrator shall be selected by the Appointing Committee. In the 

absence of a joint nomination by either the Claimants or the Respond-

ents, the Appointing Committee may, in its discretion, after consultation 

with the parties either only select a co-arbitrator for the parties who 

have not jointly nominated a co-arbitrator or also select one for the op-

posing site. The option to authorise the DIS to directly nominate all of 

the three arbitrators has been disregarded in order to enable the parties 

to exercise as much influence as possible on the composition of the 

arbitral tribunal even in complex constellations. 

3.3 In relation to costs 

As the vast majority of the members of the Rules Revision Committee 

came out in favour of integrity checks during the cost management and 

cost determination process, the new DIS Rules provide for extended 

supervisory powers of the DIS in this regard: 
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• As mentioned, the DIS may reduce the fee of one or more arbitra-

tors if the arbitration is terminated prematurely (Article 34). 

• At the arbitral tribunal’s request, the Arbitration Council may also 

grant an advance on the arbitrators’ fees in an amount that it con-

siders to be appropriate in view of the stage of the proceedings. 

• Moreover, the DIS is granted extended powers with regard to the 

payment of a deposit. The new rules provide for an obligation to pay 

a deposit (it previously rested with the arbitral tribunal to decide at 

its discretion whether or not an advance was demanded), which is 

exclusively requested and managed by the DIS (Article 35). At its 

discretion, the DIS may request both parties or just one party to pay 

the initial deposit. If the parties have not paid the initial deposit or 

the deposit in full, the DIS may terminate the proceedings (Arti-

cle 42.5). 

• The only area for which the arbitral tribunal remains responsible in 

this context is the determination of the amount in dispute, given its 

higher familiarity with the subject. No changes have been made with 

regard to the arbitrators’ flat-rate fees that depend on the amount in 

dispute, either. However, pursuant to Article 36.3, the Arbitration 

Council is responsible for reconsidering the arbitral tribunal’s deter-

mination of the amount in dispute upon request of a party, which 

also has an indirect influence on the arbitrators’ fees. 

4 Flexibility 

In addition, numerous new rules reflect the intention to increase flexi-

bility: 

• While, unless otherwise agreed, the principle of three arbitrators re-

mains, each party may submit a request to the DIS that the arbitral 

tribunal be comprised of a sole arbitrator (Article 10.2). Likewise, 

the parties may agree on any odd number of arbitrators. To date, 

the 1998 DIS Arbitration Rules and German arbitration law did not 

provide for such a restriction to odd numbers. 

• The provision set out in Article 24 on the rules of law applicable to 

the merits has also been extended: It no longer only covers “legal 

provisions” but “rules of law”. This is to show that the parties can 

also agree the application of non-governmental sources of law. 

• As already mentioned, Article 4 generally prohibits ex parte com-

munication. However, the regulations relating to interim relief set out 

in Article 25 provide for the possibility of the arbitral tribunal to rule 

on a request without giving prior notice to or receiving comments 

from the other party in exceptional circumstances, if otherwise it 

would risk frustrating the purpose of the measure. This also corre-

sponds to the doctrine prevailing in Germany, according to which ex 

parte orders must be an option in exceptional cases. 
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• In line with common international standards, extensive discretion 

has now been conferred to the arbitral tribunal in Article 32 with re-

gard to costs decisions. Previously, the unsuccessful party gener-

ally had to bear the costs of the arbitration. In accordance with the 

intention of the DIS, the open wording is also meant to open up 

greater room for taking time-based fees of party representatives or 

in-house costs into account. 

• Finally, the arbitral tribunal has now been explicitly authorised to 

make interim or partial decisions concerning the costs of the arbi-

tration already prior to the final award. 

5 Summary 

In view of the reform projects of other arbitration institutes, it was time 

to modernise the DIS Rules that have been in force since 1998. Anyone 

who expected a bigger coup after the comprehensive member consul-

tations and the thorough preparation work might be disappointed. How-

ever, evolution was a far more obvious approach than revolution: the 

previous DIS Arbitration Rules functioned well in practice and are very 

popular in international agreements involving German parties. Moreo-

ver, a comparison with the ICC Rules, which have only been modern-

ised recently, shows that the revision covers all major issues and uses 

an abundance of small changes to address potential weaknesses and 

loopholes paving the way for inefficiencies. Some innovative solutions 

have been found for the eternal act of keeping the balance between the 

parties’ autonomy, the arbitral tribunal’s discretion and the arbitration 

institute’s powers of intervention. The overall concept thus seems to be 

well balanced. Practice will show whether or not the users of the 

DIS Arbitration Rules actually perceive genuine improvements regard-

ing efficiency, transparency and flexibility, which is what the revision 

aimed at. Thanks to the modernised rules, the DIS is even better posi-

tioned in competition with other arbitration institutions and even more 

so in competition with state courts. 
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